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BUSH ADMINISTRATION 
CONSIDERING NEW 
LONG-TERM SAVINGS PLAN 

The low rale of personal savings in 
America has the Bush administration and many 

Congressmen concerned. As a result, different plans are 
being studied that would increase the rate of personal 
savings by Americans. One such plan which is being 

studied by the Bush Administration would create special, 
long term savings accoxints. 

Under the proposed plan, interest on these accounts 
would be exempt from taxes. Savers would be allowed 
to withdraw their funds without penalty if the dollars 

were kept in the accounts for a ten year period. A n early 
withdrawal penalty would be assessed if funds were 
withdrawn before the ten year period. Up to $5,000 

could be deposited in these accounts annually-

Unlike the existing savings plans, such as IRAs and 401(k)s, this proposed plan 
is not designed specifically to encourage saring for retirement. Encouraging 
saving in general is the goal. 

Currently, this new plan has been dubbed the "family savings plan." While the 
idea of encouraging saving by taxpayers is generally well-received in Congress, 
expect substantial disagreement in Congress and between Congress and the 
President over how to achieve this goal. Don't expect new legislation to be 
enacted overnight passing these new savings plans. 

We will continue to report on further developments with this proposed 
legislation in The Pension Digest. ^^ 

IRS EXPLAINS 1990 
IRA REPORTING 
CHANGES 

A s reported i n the December 
J ' fjfflj Pension Digest, the IRS has 
^Cuy I announced new reporting 

requirements for reporting distributions 
from I R A s and SEPs for 1990. W h i l e 
these reports do not have to be generated 
unti l January of 1991, y o u ' l l want to 
review y o u r information gathering on 
distributions and make sure that your 
software vendor or data processing 
vendor w i l l make the necessary changes. 
You need to make certain y o u are able to 
report these distributions accurately. 

A n "IRA-SEP Checkbox" has been 
added to box 7 of both the 1099-R and 
W-2P Forms. You' l l s imply need to 
check this box w h e n you are reporting a 
distr ibution from an I R A or SEP. A l o n g 
w i t h m a r k i n g the checkbox, you ' l l sti l l 
need to use a distr ibution code to 
identify tlie type of distr ibution. 

The IRS modifications of these 
distr ibution codes are listed i n Table B on 
page two, w h i c h compares the 1989 and 
1990 distr ibution codes. To comment on 
some of these changes, the new Code 1 
w i l l only be used when distributions are 
subject to the 10% premature 
distr ibution penalty tax. Code 2 w i l l be 
used to indicate that an exception to the 
10% penalty tax applies. Table A on 
page 2 compares the 1989 and 1990 
coding of the exceptions to the 10% 
penalty. 

The new checkbox to identify that a 
reported distribution is from a SEP or I R A 
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T a b l e " A " 

Type 
of 

Distribution 

- Roljciver 
- Disabi l i ty 
- Death 
- P r e m a t u r e - N o 

K n o w n Except ion 
- Premature, 

Except ion A p p l i e s 
- Substantial ly E q u a l 

Per iodic Payment 
Except ion A p p l i e s 

1989 
C o d e 

2 
3 
4 

1990 
Code 

2 
3 
4 

1 

2 

1 

is needed so that tlie IRS knows that a 
distribution is not from a Qual i f ied Plan. 
The W-2P and 1099-R are also used to 
report distributions from Quahfied Plans. 

The New Codes 
Here are the changes that have beeii 

made i n the 1990 distr ibut ion codes. To 
help y o u compare the o l d and new-
codes, the 1989 and 1990 rules are 
presented side b y side i n Table B. 
A c c o r d i n g to Announcement 89-151, "if a 
code is not mentioned, it w i l l remain 
substantially the same as it was for 
1989." 

Must We Purchase New Forms 
Wliich Reflect These Changes? 

M o s t I R A custodians use an I R A 
distr ibut ion or w i t h d r a w a l form to 
gather information on the distr ibut ion, 
i nc l uding the code for the "reason for the 
distributions," and to meet the income 
tax w i t h h o l d i n g rules. M a n y of y o u 
have called on the consulting line 
wond er ing whether y o u must update 
these forms. 

Unders tand that y o u are not required 
to toss away y o u r current supply of 
forms. A S L O N G A S y o u use the new 
codes-explamed i n this article-for 1990 
distributions, you could use u p your 
inventory of current forms. Table B 
compares the 1989 and 1990 
requirements, and w i l l help you to make 
this comparison and use the proper 
codes. 

However , we recommend that you do 
switch to updated forms, to ensure that 
y o u are accurately gathering this 
information. C o l l i n Fr i tz and Associates, 
L t d . is u p d a t i n g F o r m #57, " I R A 
Distr ibut ion Form," to reflect these new 
codes. The new form w'ill be available 
shortly. 

T a b l e "13" 

C o d e 1 9 8 9 t o 1 9 9 0 C o m p a r i s o n 

1 1989 - Premature Distribution(other than codes 2, 3, 4, 8 or P) 
1990 - C o d e 1 has been changed to "Early (premature) distr ibution, n o 

k n o w n exception." C o d e 1 w i l l be used only i f the 
employee/ taxpayer has not reached age 59-1/2, and only if 
n o n e o f the exceptions under section 72(q), (t), or (v) are k n o w n 
to apply. 

2 1989 - Rollover 
1990 - C o d e 2, "Rollover," was el iminated. Code 2 is n o w "Early 

(premature) distr ibution, exception applies (as defined i n section 
72(q), (t), or (v)." C o d e 2 w i l l be used only if the 
employee/ taxpayer has not reached age 59-1/2 to indicate that 
an exception under 72(q), (t), or (v) applies. However , instead of 
C o d e 2, Code 3 or 4, whichever applies, w i l l be used for an early 
distr ibution due to disabil i ty or death. 

3 1989 - Disability 
1990 - Substantially the same as i n 1989. 

4 1989 - Death 
1990 - C o d e 4, "Death," has not changed. Code 4 w i l l continue to be 

used regardless of the age of the employee/ taxpayer to indicate 
payment to a beneficiary, i n c l u d i n g an estate. It w i l l also be 
used for death benefit payments not made as part of a pension, 
profit-sharing, or retirement p lan . 

.5 1989 - Prohibited Transaction (applies only to 1099-R) 
1990 - Substantially the same as i n 1989. 

6 1989 - Other 
1990 - C o d e 6, "Other," was eUminated. O n F o r m W-2P, there is no 

Code 6. O n F o r m 1099-R, C o d e 6 has been changed to "Section 
10-35 exchange." It w i l l be used o n Form 1099-R to indicate the 
tax- f ree exchange of insurance contracts under section 1035. 

7 1989 - NormallRA or SEP Distributions 
1990 - C o d e 7 was changed to " N o r m a l distr ibution." It w i l l be used 

for a normal distr ibut ion from any plan, inc luding an I R A or 
SEP, if the employee/ taxpayer is at least 59-1/2. 

8 1989 - Excess Contributions/Deferrals Plus Earnings Taxable in 1989 
1990 - Substantially the same as in 1989. 

"P" 1989 - Excess Contributions Plus Earnings/Excess Deferrals Taxable in 1988 
1990 - Substantially the same as i n 1989. 

D 1989 - Excess Contributions Plus Earnings/Excess Deferrals Taxable in 1987 
1990 - Substantially the same as i n 1989. 

9 1989 - Current Insurance Premiums Including PS58 Costs 
1990 - Substantially the same as i n 1989. 

th'M, • V O I D 1 CORRECTED 
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NEW ACT MEANS 
LARGER PENALTIES 
FOR NON-COMPLI­
ANCE WITH IRA 
REPORTING 

The O m n i b u s Budget Reconcilation 
A c t of 1989 (O BRA ) includes numerous 
new rules and penalties for non­
compliance w i t h I R A reporting rules. 
These rules were once a separate act, 
"The Improved Penalty and Compliance 
Act , " but the latter act was merged into 
the O m n i b u s Budget Reconciliation Act . 
O B R A also includes new rules affecting 
certain filers of returns on magnetic 
media. 

This article describes the operation of 
these new c iv i l penalties affecting I R A 
information reporting. 

The Present Law 

U n d e r the rules pr ior to O B R A , 
information return reporters that fail to 
file an information return w i t h the 
I n t e r n a l R e v e n u e S e r v i c e (IRS) by the 

filing deadline are subject to a $50 
"penalty for each failure, to a m.aximum 

of $100,000 per calendar year There is 
also a penalty for failure to furnish 
information returns to taxpayers of $50 
for each failure, to a m a x i m u m of 
$100,000 per calendar year. If a l l of the 
required information on an information 
return is not furnished or if incorrect 
information is inc luded on the return, 
this is subject to a $5 per failure penalty, 
to a m a x i m u m of $20,000 per calendar 
year 

The New Penalty Provisions 

1. Failure to File Correct Information 
Returns 

If information returns are not 
fi led by the return due date, the filer J 
is subject to penalties that increase i n 
severity, depending upon how late the 
f i l ing is made or if it is not made at all . 

If a filer files a correct information 
return after the applicable f i l ing deadline 
but on or before the date that is thirty 
days after the f i l ing due date, the penalty 
is $15 per return to a m a x i m u m of 
$75,000 per calendar year 

If a filer files a correct information 
return after the date that is thirty days 
after the f i l ing deadline but on or before 
A u g u s t 1, the penalty is $30 per return to 
a m a x i m u m of $150,000 per calendar 
year If a correct information return is 
not f i led on or before A u g u s t 1 of a given 
year, the penalty is $50 per return to a 
m a x i m u m of $250,000 per calendar year 

The "De Minimus" Exception 

There is a special exception for what 
the drafters call "de min imis " failures to 
include the required, correct information. 
This exception apphes to returns that are 
corrected on or before the applicable 
A u g u s t 1st deadline. The exception 
applies if an information return is 
originally f i led without al l of the 
required information or w i t h incorrect 
information, and the return is corrected 
on or before A u g u s t 1, then the original 
return is treated as having been f i led 
w i t h al l of the corrected required 
information. 

• If 

(Statement of the Managers, Title VII 
N.) N o t al l such returns escape the 
penalty. This de m in im us exception for 
any calendar year is l imited to the 
greater of (1) ten returns, or (2) one-half 
of one percent of the total number of 
information returns that are required to 

be filed by any one person during the 
calendar year. 

Another Exception: Tlte Small 
Business Exception 

Another exception to the increased 
three-tier penalties is called the small 
business exception. Smal l businesses are 
considered to be firms having average 
annual gross receipts for the three most 
recent tax years of $5,000,000 or less. The 
m a x i m u m penalties pa id by small 
businesses are as fol lows: -

(1) $25,000 instead of $75,000 if the 
failures are corrected w i t h i n the first 
thirty days after the due date of the 
return; 

(2) $50,000 instead of $150,000 if the 
failures are corrected on or before 
A u g u s t 1; and 

(3) $100,000 instead of $250,000 if the 
failures are not corrected on or before 
A u g u s t 1. 

Failure to Furnish Correct Customer 
Statements 

If a filer fails to furnish correct 
statements to customers by the 
prescribed due date for the return, the 
penalty is $50 per statement to a 
m a x i m u m of $100,000 per calendar year 
This is the same as under current law. 
However , if the failure to furnish a 
correct statement is due to intentional 

disregard of the requirement, the 
penalty is $100 per statement or ten 
percent* of the amount requred to 
be shown on the statement, 

whichever is greater. 

*(The penalty is five percent for 
returns required to be f i led by a 
broker, returns relating to sales or 
exchanges of partnership assests, or 

Continued 

The Pension Digest • January, 1990 • Page 3 



ACT NOW IF YOU 
ARE CONSIDERING 
A WAIVER FROM 
MAGNETIC MEDIA 
FILING DUE TO 
REV. P R O C . 89-52 

returns relating to disposing of donated 
property.) 

N O T E : There is no l imit on the 
m a x i m u m penalty per calendar year for 
intentional disregard of this f i l ing 
requirement. 

Magnetic Media Reporting 

Section 7713 of The Revenue 
Reconciliation Act is called " U n i f o r m 
Requirements for Returns on Magnetic 
M e d i a . " This section states, in part, as 
follows: 

"(1) IN GENERAL.—The Secretary shall 
prescribe regulations providing standards for 
determining which returns must be filed on 
magnetic media or in other machine-readable 
form. The Secretary may not require returns of 
any tax imposed by subtitle A on individuals, 
estates, and trusts to be other than on paper 
forms supplied by the Secretary— 

"(2) RtOUiREMENTS OF REGULATIONS,—In 
prescribing regulations under paragraph (1), the 
Secretary— 

"(A) shall not require any person to file 
returns on magnetic media unless such 
person is required to file at least 2.50 returns 
during the calendar year, and 

"(B) shall take into account (among other 
relevant factors) the ability of the taxpayer to 
comply at reasonable cost with the 
requirements of such regulations." 

(b) EFFECTIVE DATE.—The amendment made 
by subsection (a) shall apply to returns the due 
date for which (determined without regard to 
extensions) is after December 31 ,1989 . 

The Statement of the Managers has 
the fo l lowing to say about this provis ion: 

Uniform Requirements For 
Returns On Magnetic Media 

The House bill provides that uniform magnetic 
media requirements apply to all information 
returns filed during any calendar year. The bill 
accomplishes this by making statutory the 
requirement currently contained in IRS 
regulations that persons filing more than 250 
information returns file those returns on magnetic 
media. The bill makes this requirement 
applicable to all types of information returns. 
Thus, the bill repeals the provision of present law 
that requires persons filing more than 50 
information returns relating to payments of 
interest, dividends, and patronage dividends to 
file ail such returns on magnetic media. The bill 
provides that the penalty for failing to file 
information returns on magnetic .media when 
required to do so applies only to the number 
required to be so filed that exceeds 250. The 

penalties for failure to file on a timely basis correct 
information returns would apply to the first 250 
returns. 

One commentary on this provis ion of 
the new A c t interprets this provis ion to 
mean that if a filer files 250 or more 
information returns for a calendar year, 
the filer must file us ing magnetic media. 
This commentary states as fol lows: 

'The Committee Report indicates that this 
requirement "is applicable to all types of 
information returns." Thus, it can be concluded 
that the 250-return requirement is to be applied on 
the basis of the total or aggregate number of 
information returns filed during the calendar year, 
rather than on the basis of the total number of 
each type of information return as is required by 
Reg. § 301.6011-2(b). Further, the special 
provision requiring magnetic media filing for more 
than 50 information returns for interest, dividends 
and patronage dividends (determined on an 
aggregate basis) has been repealed." 

Based u p o n our reading of the A c t 
and the Committee report, both of w h i c h 
are reprinted above, we disagree w i t h 
the position reached by this commentary. 
If this comm.entary is correct, this w o u l d 
mean many small banks that are 
currently exempt from f i l ing on 
magnetic media because they file less 
than 250 of each type of information 
return w o u l d now have to start f i l ing on 
magnetic media . (For example, under 
the present law, .ABC Bank is exempt 
from f i l ing on magnetic media if it files 
230 5498s and 30 1099-Rs, because it files 
less than 250 of each type of form..) 
However , we don't believe that this was 
the intent of the drafters or that this is 
what the law says. We w i l l monitor this 
situation and let you k n o w of further 
developments in this area in The Pension 
Digest. 

The n o w infamous Rev. Proc. 89-52, 
w h i c h requires I R A custodians to 
generate mult iple F o r m 5498s in the year 
an accountholder dies, is stil l causing 
problems for many I R A custodians. 
Understanding the rules is generally not 
the problem. In many cases, the 
compliance problem is getting a data 
system to properly generate the mult iple , 
Form 5498s. 

Summary 

O B R A contains many provisions 
modi fy ing penalties for incomplete or 
incorrect information returns. This 
article summarized A c t provisions 
relating to I R A reporting. The Act also 
includes expanded penalties for fraud, 
for underpayment of taxes, a twenty 
percent penalty for underpayment of 
taxes due to negligence, and numerous 
Other penalties. Congress seems to be 
serious about enforcing compliance w i t h 
the tax law.s, and is using these increased 
penalties to encourage comphance. Ip 

Because of programming and data \ 
system problems, some I R A custodians j 
may be considering f i l ing for a hardship I 
waiver from the magnetic media i 
requirements. Be aware that waiver i 
requests m.ust be f i led at least ninety ; 
days before the due date of the 5498 ; 
return. Since the due date of Form 5498 ' 
is M a y 31,1990, if you are going to file ; 
for a hardship waiver and comply w i t h \ 
the ninety days in advance rule, file for i 
your waiver by February 28,1990. i 

If you k n o w n o w that y o u are going 
to file for a waiver, we suggest you file 
early and make certain that y o u w i l l be 
granted a waiver. Use IRS Form 8508, 
available from the IRS Com.puting 
Center in Mart insburg , West Virg in ia , to 
request your hardship w a i v e r Ip ; 
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ITS OFFICIAL: 
THE OMNIBUS 
BUDGET RECON­
CILIATION A C T OF 
1989 IS NOW LAW 

O n December 19,1989, President 
Bush signed into l a w H . R . 3299, the so-
called O m n i b u s Budget Reconcil iation 
A c t of 1989. The lengthy A c t contains 
changes repealing Section 89, m o d i f y i n g 
the E S O P rules, accelerating payments of 
income tax that has been wi thhe ld , and 
m o d i f y i n g penalties for improper tax 
f i l ings. 

The A c t contains changes affecting a 
broad cross section of tax law. This 

article summarizes the A c t changes 
affecting employee benefits. 

Section 89 Has Been Repealed 

Easily one of the least popular laws 
enacted i n recent years. Section 89 
mandated tough nondiscr iminat ion and 
qualification rules affecting a broad 
array of employee benefits, inc luding 
employer-provided health insurance and 
life insurance. (Section 89 d i d not affect 
qualif ied retirement plans.) 

W i t h the e l iminat ion of these 
complex, unpopular rules, the pr ior law 
non-discr iminat ion rules generally apply, 
affecting group term life insurance plans 
dependent care assistance plans, 
cafeteria plans, and employer provided 
self-insured medical reimbursement 
plans. 

Employee Stock Oivnership Plans 
(ESOPs) 

Some of the benefits of ESOPs have 
been reduced by the Act . The A c t l imits 
the availabil i ty of the fifty percent 
interest income exclusion to lenders to 
situations wliere the ESOP owns more 
than fifty percent of the stock of the 
corporation. The A c t contains numerous 
other changes affecting ESOPs. If y o u 
w o r k w i t h ESOPs, you should review the 
Act . 

FICA And Income 
Tax Withholding Changes 

The A c t accelerates the deadline for 
pay ing i n wi thhe ld P I C A and income tax 
w h e n an employer has $100,000 or more 

~ Continued on ̂ Page i 

OUALIFIED FLANS 
MURPHY V. DAWSON: 
LIABILITY OF INVESTMENT 
ADVISOR WHO IS MAKING 
SPECIFIC RECOMMENDA­
TIONS FOR 
A QUALIFIED PLAN 

W i t h qualif ied plans, there has been an increasing amount 
of l i t igation on the l iabi l i ty of investment advisors to a 
qualif ied plan. Every qualif ied p lan must have a named 
f iduciary w h o is responsible for the operation of the plan, 
i nc luding the investments of the plan. The plan may name this 
f iduciary or describe h o w this f iduciary is selected. Sometimes 
an outside party l ike a broker or f inancial planner shares this 
f iduciary responsibility w i t h an officer of the employer or 
trustee of the plan. Typically, this means that the broker or 
planner makes recommendations specifically designed for the 
p lan , w h i c h the officer or trustee or other p lan designee, w h o is 
also a fiduciary, must review and approve. 

This article reviews the recent Cal i fornia case of M u r p h y v. 
D a w s o n , (1989 C A 4) where an outside investment advisor 
shared the f iduciary duties regarding investments w i t h the 
p lan trustee. The outside advisor was held liable for v iolat ing 
his f iduciary duties to the p lan for his poor investment 
recommendations, even though the p lan trustee, the dentist 
w h o owned the business, had the authority and responsibil ity 
to review his investment recommendations. 

The Facts ' 

The plaintiff . M u r p h y , a dentist, named the defendant, 
D a w s o n , as the investment advisor for the plan. A s 

investments, D a w s o n recommended two real estate loans that 
offered a h igh return, but were h i g h risk loans secured b y 
second mortgages. D a w s o n recommended these loans without 
securing an independent appraisal of the real estate and 
without investigating the credit rating of the borrower. 

D a w s o n was found gui l ty of violat ing the prudent m a n 
rule, w h i c h states that a f iduciary must act w i t h the care, s k i l l , 
prudence, and diligence that a prudent man, acting in a hke 
capacity and familiar w i t h such matters w o u l d use in 
conducting an enterprise of a l ike character and w i t h l ike aims. 

In his defense, D a w s o n argued that since M u r p h y was a co-
f iduciary and had to approve any investments. M u r p h y should 
be held responsible. D a w s o n was attempting to have M u r p h y 
found either solely responsible or jointly responsible as a co-
fiduciary. 

The U.S. Fourth Circui t Cour t of Appea l s rejected Dawson's 
defense. The court found that D a w s o n had the specific 
responsibility to make investment recommendations and that 
he had violated his responsibilities in this role. Ip 
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• • • • • • • • • • • • O i e c k It O u t 
to pay i n at the end of any eiglith-
monthly w i t h h o l d i n g per iod. The 
f o l l o w i n g chart shows h o w the deadluie 
for making these deposits varies in 
different calendar years. 

In The The Applicable 
Case Of: Banking Day Is: 

1990 Lst 
1991 2nd 
1992 3rd 
1993 4th 
1994 1st 

Penalty Provisions 

A separate act, "The Improved 
Penalty and Compl iance A c t " was 
included w i t h i n the O m n i b u s Budget 
Reconcil iation Act . A s a result of this 
new Act , substantially larger penalties 
can be imposed, some penalties have 
been consolidated, and some changes 
have been made in the magnetic media 
reporting rules. 

These clranges are explained i n the 
separate article i n this issue of The 
Pension Digest, entitled, " N e w Act 
Means Larger Penalties For N o n -
icomplinnce W i t h I R A Report ing." Iq 

U S E R U P D A T E : C W 
P R O T O T Y P E Q U A L I F I E D 
P L A N S H A V l B E I N . A P P R . O V E t ? 

(..I.-! Jan.-i.ify i . i99U.t i ie iKs ssuod 
favorable opinion letters wi th respect to 
tl-i- 0!;;;ht piototypt of Col l in W. Fnt/ 
and As'-'ociatcs. Ltd. The IRS has a!s<i 
is.sued letters to other mass submitters. 

I he issuance (if these letters ineaiiN 
tlie conversion proces.s may finally start. 
1 he conversion pii'-ct"--; reuuhe^ the 
coinpl<;tion ot new adoption .igretbmeiit-i, 
nev\) s, etc. We realize this is not 
everyone's tavonte subject. NsM. 
month's new!(;tter w i l l discuss this 
a mend m(,'p t/ conyerptvin_toj;acjn 
,s.ult)St<intial dctjiil. 

Co l l in W. Frit/. & Ass(x:iatc^, Ltd. or 
your nu-> sul-isnitter w i i i be ^ubmiitinn 
thf prototypes your bank ha^ caoson tu 
tiu^ IRS ior vour own individual 
t.iviir;iblo opinion letters Tho filitij^ tor 
the hank must bo made on or before 
March 31,1990. If so made, then the 
aistiunt'rs of your bank w i l l have as 
their deadUneto sign the new and 
revised prototypes—the end of the 
twelth mondi after the IRS issues your 
bank its favorable opinion letter. It is 
probably best to .start this conversion 
process as early as possible, fp 

Question: We have an employer that has a small business, operates on a calendar 
yeaiv and wants to establish and fund a qual i f ied plan now for 1989. Can he 
establish a qual i f ied p lan for 1989? 

(/ No, he cannot. Qualified plans must be established in writ ing by the end of the 
employer's tax year Since the employer has a calendar year tax year and has not yet 
established his plan, it is too late now to establish and fund a qualified plan for 1989. 
However, the employer has until his tax return due date to establish a Simplified 
Employee Pension (SEP) and make 1989 contributions. 

Question: We have a customer that is not yet age 59-1/2 who wants to withdraw 
funds from her I R A using the 10% penalty exception for a series of substantially 
equal periodic payments. She only wants to withdraw funds f rom her I R A with us 
and wants to leave her other I R A alone. Is she required to aggregate both I R A s i n 
order to take advantage of the exception to the 10% penalty? 

• N o , aggregation of her two IRAs is not required. Internal Revenue code section 
72(t)(2)(A)(IV) which offers this exception does not require aggregation. This answer is 
also confirmed by a recent IRS rulmg. Letter Ruling 8946045. 

Question: In calculating substantially equal periodic payments for this 10% 
penalty exception, we plan to amortize the accountholder's account balance over the 
accountholder's life expectancy using a "reasonable" assumed interest rate. What is 
considered a "reasonable" assumed interest rate? 

• Because this is a relatively new, not widely used exception, there is not a lot of 
guidance on this. However, Private Letter Ruling 8946045 offers guidance. The ruling 
permitted u s i n g an assumed interest rate equal to 120% of the long term applicable 
federal rate determined on an annua! payment basis and rounded off to the nearest 
two-tenths of one percent for August, 1989. 

Here is part of Private Letter Rul ing 8946045, explaining how this "reasonable 
interest rate" was determined. 

Q&A-12 of Notice 89-25,1989-12 I.R.B. 68, provides several metfiods for complying witti 
the Code section 72(i)(2)(A)(iv) exception. Under one of these methods, payments will be 
treated as substantially equal periodic payments within the meaning of section 
72(a)(2){A)(iv) if the annual amount to be distributed is determined by amortizing the 
fa,xpayer's account balance over a number of years equal to the life expectancy ot the 
account owner or the joint life and last survivor expectancy of the account owner and 
beneficiary (with life expectancy determined in accordance with proposed section 
1,401 (a)(9)-1 of the Regulations) at an interest rate that does not e.xceed a reasonable 
interest rate on the date distributions commence. 

Section 7520(a) of the Code directs the Secretary of the Treasury to prescribe tables for 
purposes of determining the value of any annuity, any interest for life or a term of years, or 
any remainder or reversionary interest, as may be necessary under the Code. Section 
7520(a)(2) directs that the interest rate to be used in such tables is equal to 120 percent of 
the Federal midterm rate (rounded to the nearest 2.̂ 1 Oths of 1 percent) for the month in 
which the valuation date falls. 

In this case, for purposes of determining and matting annual distributions from an IRA, 
the application of the life expectancies of Table V of section 1.72-0, using your attained age 
as of your birthday in the calendar year in which distributions commence with an interest 
rate equal to 120 percent of the long-term applicable federal rate for August 1989 
determined on an annual payment basis and rounded off to the nearest two-tenths of one 
percent will result in distributions which are part of a series of substantially equal periodic 
payments (not less frequently than annually) made for the life (or lite expectancy) of the 
employee or the joint lives (or joint life expectancies) of such employee and his designated 
beneficiary, Ip 

Thi' Peusioti Digest invites i/otir questions and conimcnts. 
Please address to "OiecA It Out," Collin W. Fritz & Associntes, Ltd., P.O. Box 426, Brainerd, MN 56401. 
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e n s i o n 
D i g e s t EXTRA 
A supplement to your monthly pension newsletter. 

QUALIFIED PLANS 
IRS A N N O U N C E S EXTENSION OF REMEDIAL 
A M E N D M E N T PERIOD FOR CERTAIN QUALIFIED PLANS 

In mid-December, the IRS Released 
Revenue Procedure 89-65, w h i c h 
contains m a n y housekeeping 
announcements regarding Q u a l i f i e d 
Plans, i n c l u d i n g extending the remedial 
amendment per iod for certain plans. A s 
part of this Revenue Procedure, the IRS 
announced that it w i l l begin accepting 
applications for determination letters i n 
early January of 1990. 

This article summarizes the m a i n 
provis ions of Revenue Procedure 89-65. 
If y o u w o u l d l ike a copy of this complete 
revenue procedure, send a s tamped, self-
addressed envelope to The Pension 
Digest, c / o C o l l i n W. Fritz and 
Associates, L t d . , P.O. Box 426, Brainerd, 
M N 56401. 

What This Ruling Says: 

Remedia l amendments are 
amendments that can be used to br ing an 
existing plan or newly adopted plan into 
compliance w i t h certain l a w changes. 
This ru l ing states that remedial p lan 
amendments under C o d e section 401(b) 
that were required to be made by the Tax 
Reform A c t of 1986 do not have to be 
made unt i l the end of the first p lan year 
beginning after December 31,1990. For 
example: for a calendar year p lan , the 
deadline w o u l d be December 31,1991. 

This extension gives sponsors of 
qual i f ied pension, profi t -sharing and 
stock bonus plans under section 401(a) of 
the C o d e and annuity plans under 
section 403 (a) of the C o d e addi t ional 
time to review proposed regulations and 
make decisions as to h o w to redesign 
their plans to c o m p l y w i t h the Tax 
Reform requirements. Thus, plans that 
do not satisfy the requirements of section 
401(a) or 403(a) because of a 
d isqual i fy ing provis ion described i n 

section 1.401(b)-l(b)(2)(ii) may be 
retroactively amended to meet such 
requirements at any time u p to and 
i n c l u d i n g the last day of theJ991 p lan . 
year 

In addi t i o n , this revenue procedure 
provides that the def ini t ion of 
d i s q u a l i f v i n g prov is ion under section 
1.401(b)-l(b)(2)(ii) includes a p lan 
prov is ion (or the absence of a plan 
provision) that causes a p l a n to fa i l to 
satisfy the qual i f icat ion requirements of 
the C o d e because of changes made i n 
such requirements by T A M R A or a p lan 
provis ion that is not required, but is 
integral to a qiralif ication requirement 
changed by T A M R A . Thus, plans that 
do not satisfy the requirements of section 
401(a) or 403(a) because of such a 
d i s q u a l i f y i n g provis ion may also be 
retroactively amended to meet such 
requirements at any time u p to and 
i n c l u d i n g the last day of the 1991 year 

This revenue procedure also extends 
the remedial amendment per iod for new 
plans adopted after December 31,19_87,_ 
that do not satisfy the quali f icat ion 
requirements of sections 401(a) or 403(a) 
as of the date such p lan is put into effect, 
and for existing plans that are amended 
after December 31,1987, w h i c h therefore 
fai l to satisfy the quali f icat ion 
requirements of sections 401(a) or 403(a) 
as of the date such amendment is 
adopted or effective (whichever is 
earlier). The remedial amendment 
per iod as extended w i l l expire on the last 
day of the first p lan year beginning after 
December 31,1990. Thus , these 
otherwise n o n - c o m p l y i n g plans may be 
amended to c o m p l y retroactively w i t h 
such requirements at any time u p to and 
i n c l u d i n g the last day of the 1991 plan 
year 

To be eligible for this extended 
remedial amendment per iod , a p lan 
must continue to meet the requirements 
of secrion 1140 of T R A '86. Thus , w i t h 
respect to requirements subject to section 
1140 (i.e., T R A '86 requirements that are 
effective for p lan years beginning before 
January 1,1989), the p lan sponsor must 
operate the p lan in accordance w i t h such 
requirements f rom the applicable 
effective dates w i t h respect to the plan. 

In addi t ion to these extensions, 
certain collectively bargained plans that 
were not eligible for the remedial 
amendment per iod are not ehgible. 
M o d e l A m e n d m e n t Three can continue 
to be used, under Notice 88-131, by p lan 
s p o n s o r s to c o n t i n u e to s u s p e n d b e n e f i t 
accounts beyond the 1989 plan year 

Guidance on the 50/40 Regulations 

(1) The proposed regulations under 
section 401(a)(26) provide , i n generah 
that for purposes of determining 
whether a p lan benefits at least 50 
employees or 40% of a l l employees, each 
separate benefit structure must be tested 
separately Section 1.401 (a)(26)-2(d) of 
the proposed regulations provides that a 
separate current benefit structure w i l l 
exist for purposes of section 401(a)(26) 
w i t h respect to each port ion of a u n i f o r m 
benefit formula to the extent that 
subsidies, opt ional forms of benefits, 
rights or features are not p r o v i d e d in a 
u n i f o r m manner to a l l employees eligible 
to participate under such formula . 
Section 1.401(a)(26)-8(b)(l) provides a 
s impl i f i ed method for ident i fy ing 
current benefit structures under section 
401(a)(26) w h i c h is available d u r i n g the 
1989 p lan year U n d e r section 
1.401(a)(26)-8(b)(l), the only rights and 
features to be taken into account are the 
bases and conditions applicable to the 
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determination of an employee's 
contr ibution allocation under a def ined 
contr ibution p lan and the bases and 
condit ions applicable to an employee's 
no r ma l retirement benefit, early 
retirement benefit (to the extent such 
benefit is reduced by less than 3% for 
each year of early commencement) , or 
joint and s u r v i v o r annuity benefit, and 
any accrual, availabihty, and ehgibi l i ty 
conditions related to these normal 
retirement, early retirement, or joint and 
s u r v i v o r annuity benefits. 

(2) This revenue procedure provides 
that for plan years beginning before the 
later of January 1,1992 or the date that is 
60 days f o l l o w i n g the publ icat ion of f ina l 
regulations, a p lan is on ly required to 
meet the transitional rule of section 
1.401 (a)(26)-8(b)(l) of the proposed 
regulations w i t h regard to current 
benefit structures. 

Guidance on 401 (k) Deferral Limits 

Section 401 (k) salary deferral plans 
contain l imits on deferrals for eligible 
h ighly compensated employees under 
401(k)(3) called the A D P test and l imits 
on contributions under 401(m)(2) called 
the A C P test. For both the A D P and 
A C P tests, an alternate Umit w h i c h can 
be used is "the lesser of 200% of, or 2 
percentage points more than, the 
applicable percentage for eligible non-
highly compensated employees." 
Regulations prohib i t ing s imultaneously 
us ing the alternate test for both the A D P 
& A C P tests were generally effective 
beginning w i t h the 1989 p l a n year. The 
Revenue Procedure 89-65 calls this 
s imultaneous use "mul t ip le use." 
A c c o r d i n g to the Rev. P r o c , 

"Multiple use occurs only if a higtily 
compensated employee is eligible under both a 
cash or deferred arrangement subject to section 
401 (k) and a plan subject to section 401 (m), and 
only if tfie sum of the ADP for the highly 
compensated employees in the section 401 (k) 
plan and the ACP for the Highly compensated 
employees in the section 401 (m) Plan exceeds 
the aggregate limit. The aggregate limit is 
described in section 1.402(m)-2(b)(3)(i) and is 
calculated by adding two percentages determined 
by reference to the ADP and ACP for the non-
highly compensated employees in these plans. 

(2) This revenue procedure provides that for 
plan years beginning before the later ot January 
1,1992 or the date that is 60 days alter 
publication of final regulations, the aggregate limit 
is increased to the greater of the aggregate limit in 
section 1.402(m)-2(b)(3)(i) or the following new 

aggregate limit. The new aggregate limit is the 
sum of: 

(A) 125 percent of the lesser of (1) the 
actual deferral percentage of the group of 
non-highly compensated employees eligible 
under the arrangement subject to section 
401 (k) for the plan year, or (2) the actual 
contribution percentage of the group of non-
highly compensated employees eligible 
under the plan subject to section 401 (m) for 
the plan year beginning with or within the 
plan year of the arrangement subject to 
section 401 (k), and 

(8) Two plus the greater of (1) or (2) 
above. In no event, however, shall this 
amount exceed 200 percent of the greater of 
(1)or (2) above." 

Definition of "Compensation" That 
Must be Taken Into Account 

Section 1.401(k)-l(g)(9)(ii) provides 
that, for p lan years beginning after 
December 31,1988, or on or after the 
later date p r o v i d e d in section 1.401(k)-
1(h), a p lan must take into account al l 
compensation received by a participant 
for the plan year in w h i c h the plan is 
being tested for compliance w i t h the 
nondiscr iminat ion tests of section 
401(k)(3). Section 1.401(k)-l(g)(9)(ii) of 
the proposed regulations clarifies that, in 
the case of an employee w h o begins, 
resumes, or ceases to be eligible to make 
elective contributions d u r i n g a plan year, 
a l l compensation received by the 
employee d u r i n g the entire plan year 
must be taken into account. In addi t ion , 
for the first p l a n year of the cash or 
deferred arrangement, the compensation 
to be taken into account in c o m p u t i n g 
the actual deferral ratio of an employee 
includes compensation received by the 
employee d u r i n g the 12-month per iod 
ending o n the last day of such p lan year 
S imilar rules are contained i n section 
1.401(m)-l(f)(14) of the proposed 
regulations. Section V I of Not ice 88-127 
provides that f inal regulations w i l l be 
amended to provide that, for p lan years 
beginning before January 1,1990, or 
before the later date p r o v i d e d in section 
1.401(k)-l(h), if applicable, a plan may 
l imi t , if it chooses, the compensation 
taken into account to compensation 
received by an employee w h i l e the 
employee is a p lan participant. 

This revenue procedure modif ies 
section VI of Notice 88-127 to provide 
that, for p lan years beginning before the 
later of January 1, 1992 or the date that is 

60 days after publ icat ion of f inal 
regulations, a p lan may l i m i t the 
compensation taken into account to 
compensation received by an employee 
whi le the employee is a p lan participant. 

The 414(S) Definition of 
Compensation 

Section 1.414(s)-lT, Q & A - l ( a ) , of the 
temporary regulations provides the basic 
def ini t ion of compensation generally 
applicable to nondiscr iminat ion rules 
under section 401 through 419A of the 
Code . Section 1.414(s)-lT, Q & A - 4 ( a ) , 
provides that employers may elect, for 
applicable periods beginning in 1987 and 
1988, to use specified alternative 
definit ions of compensation p r o v i d e d 
certain condit ions are met. 

Pursuant to this revenue procedure, 
an employer may, for applicable periods 
beginning before the later of January 1, 
1992 or the date that is 60 days after the 
pubhcation of f inal regulations, use the 
alternative definit ions of compensation 
p r o v i d e d for in secdon 1.414(s)-lT, Q & A -
4(a), p r o v i d e d the conditions set forth for 
us ing those alternatives are met. 

You Can Call the Author of this 
Ruling 

The pr inc ipal author of this revenue 
r u l i n g is Charles D . L o c k w o o d of the 
Employee Plans Technical and A c t u a r i a l 
D i v i s i o n . For further information 
regarding this revenue r u l i n g , contact 
the Employee Plans Technical and 
Actuar ia l Div is ion ' s taxpayer assistance 
telephone service or M r L o c k w o o d 
between the hours of 1:30 p . m . and 4 
p .m. Eastern Time, M o n d a y through 
Thursday by ca l l ing (202) 566-6783/6784 
or (202) 343-0729, respectively (These 
telephone numbers are not toll-free 
numbers.) Ip 
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