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Executing 
"Transfers" From 
a Conduit IRA 
toa401(k)Plan C o n d u i t I R A 

T h e c o n c e p t of a c o n d u i t I R A is w e l l 
e s tab l i shed . W h e n a p e r s o n t e r m i n a t e s h i s 
or her e m p l o y m e n t , m o s t s u c h e m p l o y e e s 
w h o are p e n s i o n p a r t i c i p a n t s c h o o s e to 
r o l l o v e r o r d i r e c t l y r o l l o v e r the i r a c c o u n t 
balances to w h a t m a y p r o v e to be a t e m 
p o r a r y I R A (a c o n d u i t I R A ) , so they w i l l 
not h a v e to p a y c u r r e n t i n c o m e taxes. 

T h i s p e r s o n m o s t o f t e n w i l l g o b a c k to 
w o r k for a n e w e m p l o y e r . O r , this p e r s o n 
m a y g o b a c k to w o r k for the s a m e 
e m p l o y e r . M a n y 401(k) p l a n s are w r i t t e n 
to accept r o l l o v e r s f r o m a n o t h e r q u a l i f i e d 
p l a n , or f r o m a c o n d u i t I R A . T h i s p r o v i 
s i o n to accept r o l l o v e r s is not a l l that c o m 
m o n a m o n g q u a l i f i e d p l a n s o t h e r t h a n 
401(k)s, a l t h o u g h there is n o g o o d r e a s o n 
w h y p r o f i t s h a r i n g a n d m o n e y p u r c h a s e 
p l a n s o f ten d o not a l l o w for s u c h 
r o l l o v e r s . 

T h e p u r p o s e of this ar t i c le is to d i s c u s s 
the a d m i n i s t r a t i v e p r o c e d u r e s y o u r i n s t i 
t u t i o n s h o u l d use w h e n y o u r e c e i v e a 
request f r o m a c u s t o m e r or f r o m the ir 
401(k) p l a n a d m i n i s t r a t o r that t h e y w a n t 
the f u n d s i n the c o n d u i t I R A " t r a n s f e r r e d " 
to their 401(k) p l a n . 

S i m p l y p u t , the l a w d o e s not a u t h o r i z e 
" t r a n s f e r s " b e t w e e n a n I R A a c c o u n t a n d a 
Q P p l a n , i n c l u d i n g a 401(k) p l a n . A trans
fer is a t ransac t ion that r e q u i r e s n o g o v 
e r n m e n t a l r e p o r t i n g . T o h a v e a transfer 
r e q u i r e s that the f u n d s m o v e b e t w e e n l i k e 
p l a n s ( Q P - t o - Q P or I R A - t o - I R A ) . 

S ince J a n u a r y 1 ,1993 w e c a n m o v e 
f u n d s v i a a " d i r e c t r o l l o v e r " f r o m a Q P 
p l a n to a n I R A account . A d i rec t r o l l o v e r 
is d e f i n e d as the m o v e m e n t of f u n d s 
d i r e c t l y f r o m a Q P to a n I R A o r a n o t h e r 
q u a l i f y i n g Q P p l a n at the i n s t r u c t i o n of 
the Q P p a r t i c i p a n t . A d i r e c t r o l l o v e r l o o k s 
v e r y m u c h l i k e a transfer . T h e check is 
m a d e p a y a b l e to " A B C b a n k as I R A c u s t o 
d i a n for J o h n S m i t h . " H o w e v e r , the Q P 
p l a n m u s t repor t the d i s t r i b u t i o n o n a 
F o r m 1099-R. T h e I R A c u s t o d i a n m u s t 

repor t the rece ipt of the c o n t r i b u t i o n 
as a r o l l o v e r i n b o x 2 of the F o r m 5498. 
B u t this o n l y a p p l i e s to g e t t i n g the f u n d s 
f r o m the Q P to the I R A . 

( A t this t i m e there is n o l a w w h i c h 
requires a n I R A c u s t o d i a n to r e m i t the 
f u n d s to a q u a l i f i e d p l a n at the i n s t r u c t i o n 
of the I R A a c c o u n t h o l d e r . W e w i l l n o t d i s 
cuss here w h e t h e r there s h o u l d be s u c h a 
r u l e . T h e p o i n t i s , there is not p r e s e n t l y 
s u c h a rule. ) 

IRA-to-QP Procedures 
W e w o u l d r e c o m m e n d that the I R A 

c u s t o d i a n a d o p t o n e of the f o l l o w i n g t w o 
a p p r o a c h e s for its I R A - t o - Q P p r o c e d u r e s . 

Be a w a r e that w h a t y o u r I R A a c c o u n 
t h o l d e r w i s h e s to a c c o m p l i s h is a r o l l o v e r 
f r o m a n I R A to a Q P p l a n . 

S u c h a r o l l o v e r is p e r m i s s i b l e o n l y if 
there is c o m p l i a n c e w i t h the f o l l o w i n g 
r u l e s f o u n d i n In terna l R e v e n u e C o d e sec
t i o n 408(d)(A)( i i ) . F i r s t , the f u n d s i n the 
I R A m u s t h a v e o r i g i n a l l y c o m e v i a 
r o l l o v e r c o n t r i b u t i o n f r o m a sec t ion 401(a) 
Q P p l a n o r a s e c t i o n 403(a) a n n u i t y p l a n . 
S e c o n d , the f u n d s w i t h d r a w n f r o m the 
I R A m u s t be r e - c o n t r i b u t e d to the n e w Q P 
p l a n w i t h i n 60 d a y s f r o m the date of 
rece ipt f r o m the I R A . T h i r d , there m u s t be 
c o m p l i a n c e w i t h the o n e r o l l o v e r p e r 12-
m o n t h r u l e . F o u r t h , the ent i re a m o u n t 
r e c e i v e d f r o m the I R A m u s t be r e - c o n 
t r i b u t e d as a r o l l o v e r c o n t r i b u t i o n to the 
n e w Q P p l a n . 

T h e f u n d s m u s t h a v e b e e n k e p t segre
gated f r o m a n y r e g t i l a r I R A f u n d s (i.e. the 
c o n c e p t of n o n - c o m m i n g l e d assets. T h i s 
m e a n s a separate I R A p l a n agreement . ) . 

T h e fact that there is a r e q u i r e m e n t to 
r o l l o v e r the e n h r e a m o u n t r e c e i v e d f r o m 
the I R A d o e s not m e a n that the e n t i r e 
a m o u n t w h i c h w a s o r i g i n a l l y i n the Q P 
p l a n (p lus earn ings ) needs to be w i t h 
d r a w n or that there c o u l d not h a v e b e e n a 

Continued on page 4 

SEP, Keogh 
Contribution 
Qualifications Often 
Misunderstood 

It seems to b e h u m a n n a t u r e to t ry p a y 
i n g as l i t t le tax as p o s s i b l e , w h i l e r e m a i n 
i n g w i t h i n the l a w . T h e p r o b l e m is , h o w 
ever , that tax l a w is c o m p l i c a t e d , o r is not 
a l w a y s set t led. 

A n i n s t i t u t i o n w h i c h of fers S E P s a n d 
o n e - p e r s o n q u a l i f i e d p l a n s (i.e. K e o g h s ) 
m u s t be a w a r e of the g e n e r a l r u l e that 
there m u s t be a b u s i n e s s e n t i t y i n o r d e r to 
h a v e a S E P or a q u a l i f i e d p l a n , o r to m a k e 
d e d u c t i b l e c o n t r i b u t i o n s . A n y c o n t r i b u 
t i o n m u s t be b a s e d u p o n p e r s o n a l s e r v i c e 
i n c o m e f r o m that b u s i n e s s . 

T h e q u a l i f y i n g b u s i n e s s e s are: c o r p o r a 
t ions , p a r t n e r s h i p s , s o m e g o v e r n m e n t a l 
ent i t ies , a n d sole p r o p r i e t o r s h i p s . A p e r 
s o n w h o is a so le p r o p r i e t o r is c o n s i d e r e d 
to be b o t h the e m p l o y e r a n d the e m p l o y e e 
for p e n s i o n r u l e s p u r p o s e s . W h e n a S E P 
or K e o g h is e s t a b l i s h e d b y a sole p r o p r i 
etor , the p e r s o n d o e s so i n the i r " e m p l o y 
e r " r o l e a n d n o t their e m p l o y e e r o l e . 

A p e r s o n w h o is a n e m p l o y e e of a b u s i 
ness m a y n o t s p o n s o r a SE!P o r K e o g h 
p l a n for h i m s e l f o r hersel f . T h i s i n c l u d e s a 
b u s i n e s s w h i c h he o r she o w n s as a c o r p o 
rate s h a r e h o l d e r . 
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A Vbricitbn on the IRA Spouse 

Beneficiary "Treat-as-Own" Op^on 

T h e concept of a s p o u s e b e n e f i c i a r y e l e c t i n g to treat a dece
d e n t ' s I R A "as their o w n " is g e n e r a l l y w e l l u n d e r s t o o d . T h i s t y p 
i c a l l y p r o v i d e s the m o s t f a v o r a b l e - i.e. f l e x i b l e - d i s t r i b u t i o n 
o p t i o n s , m o r e so t h a n for a n o n - s p o u s e b e n e f i c i a r y . B u t o c c a s i o n 
a l l y there are c o m p l i c a t i n g factors that m a k e a s p o u s e b e n e f i c i a 
r y ' s o p t i o n s less cer ta in , a n d m a k e a n IRS d e t e r m i n a t i o n v a l u 
able . 

A case i n p o i n t is a s i t u a t i o n i n w h i c h a s p o u s e ' s deceased h u s 
b a n d h a d n a m e d a trust as h i s I R A b e n e f i c i a r y (the o r i g i n a l f u n d 
i n g s o u r c e w a s a q u a l i f i e d p l a n ) , a n d h i s s p o u s e as the r e c i p i e n t 
of the I R A f u n d s h e l d i n th is trust . 

Because of the m a g n i t u d e of the a c c u m u l a t e d I R A assets, there 
w a s a lso a n i ssue of the i m p o s i t i o n of the 15% excess a c c u m u l a 
t i o n tax o n a decedent ' s estate, as s p e c i f i e d b y C o d e sec t ion 
4980(A) (d) ( l ) . 

S e v e r a l q u e s t i o n s w e r e r a i s e d b y this s i t u a t i o n , a n d p u t to the 
IRS: 

1) W o u l d these f u n d s - once the s u r v i v i n g s p o u s e h a d access 
to t h e m v i a d i s t r i b u t i o n f r o m a s u b - t r u s t - be e l i g i b l e to be 
" t rea ted as her o w n " a n d r o l l e d o v e r to her o w n I R A , a n d thus 
not i n c l u d e d i n her i n c o m e for that year for tax p u r p o s e s ? 

2) W o u l d t i m e l y a c t i o n (an e l e c t i o n i n a c c o r d a n c e w i t h sec t ion 
4980(A)(d)(5)) b y the s p o u s e protect the d e c e d e n t ' s I R A assets 
f r o m b e i n g subject to the 15% excess a c c u m u l a t i o n s tax that c a n 
be i m p o s e d o n a n I R A w i t h a n a c c o u n t b a l a n c e e x c e e d i n g the 
t h r e s h o l d level? 

3) A s s u m i n g t i m e l y e lec t ions w e r e m a d e , w o u l d the l i a b i l i t y 
for the 15% excess a c c u m u l a t i o n s tax be t r a n s f e r r e d f r o m the 
deceased a c c o u n t h o l d e r ' s estate to that o f the s u r v i v i n g spouse? 

More Case Facts/IRS Letter Ruling 9350040 
A l t h o u g h p r e c e d e d b y the l e g e n d " T h i s ... m a y n o t be u s e d or 

c i t e d as p r e c e d e n t , " the IRS ' c o m m e n t s i n L e t t e r R u l i n g 9350040 
s h e d c o n s i d e r a b l e l i g h t o n h o w s u c h t r u s t / b e n e f i c i a r y a n d 
excess a c c u m u l a t i o n t a x a t i o n q u e s t i o n s m i g h t be v i e w e d i n 
other , s i m i l a r cases. 

A s p a r t of the c o n d i t i o n s of the trust e s t a b l i s h e d b y the 
deceased a c c o u n t h o l d e r , the trustee w a s to p l a c e i n a s u b t r u s t a n 
a m o u n t that w o u l d p r o d u c e the least p o s s i b l e f e d e r a l estate tax 
l i a b i l i t y . T h i s w a s a c t u a l l y a c c o m p l i s h e d b y h a v i n g the s u r v i v i n g 
s p o u s e elect to h a v e the excess a c c u m u l a t i o n s p r o v i s i o n s (and 
a c c o m p a n y i n g 15% taxat ion) of sec t ion 4 9 8 0 A ( d ) ( l ) of the C o d e 
N O T a p p l y to h is estate, b u t to ins tead - u p o n h e r d e a t h - a p p l y 
to her estate. T h i s w a s a c c o m p l i s h e d b y m a k i n g a t i m e l y e lec t ion 
i n a c c o r d a n c e w i t h sec t ion 4980(A)(d)(5) o n S c h e d u l e S of IRS 
F o r m 706, " U n i t e d States Estate (and G e n e r a t i o n - S k i p p i n g 
T r a n s f e r ) T a x R e t u r n . " 

(This is o n l y p o s s i b l e w h e n a s p o u s e is the b e n e f i c i a r y of 
e s s e n t i a l l y A L L of the decedent ' s interests i n a n y q u a l i f i e d 

e m p l o y e r r e t i r e m e n t p l a n s o r I R A s . If this interest is d i v i d e d 
a m o n g m u l t i p l e benef i c ia r ies , t h e n this d e f e r r a l of the 15% excess 
a c c u m u l a t i o n t a x a t i o n is n o t poss ib le . ) 

T h e trust c o n d i t i o n s f u r t h e r s t i p u l a t e d that the s u r v i v i n g 
s p o u s e " s h a l l h a v e the r i g h t . . . to w i t h d r a w ... a l l o r a n y p a r t o f 
the p r i n c i p a l of (the s u b t r u s t ) . . . u p o n w r i t t e n d i r e c t i o n to the 
t rustee . " 

T h e IRS a d v i s e d the a u t h o r i z e d r e p r e s e n t a t i v e of the s u r v i v i n g 
s p o u s e i n the f o l l o w i n g m a n n e r : 

1) C o u l d the I R A assets be breated "as her o w n " ? 

T h e d e c e d e n t ' s I R A assets c o u l d be treated as h e r o w n b y the 
s p o u s e , e v e n t h o u g h they h a d c o m e u n d e r her c o n t r o l i n d i r e c t l y , 
t h r o u g h the d e c e d e n t ' s t rust a n d a s u b s e q u e n t s u b t r u s t . (The 
I R A ' s t rue b e n e f i c i a r y w a s the trust , a n d she the t rus t ' s b e n e f i c i a 
r y . N o t a l l trusts w o u l d h a v e a l l o w e d th is , b u t i n th i s case it w a s 
poss ib le . ) , 

T h e IRS q u a l i f i e d this s ta tement b y a d d i n g that the I R A m u s t 
h a v e sa t i s f i ed the s e c t i o n 408(a) ( I R A ) r u l e s at the t i m e they w e r e 
c o n t r i b u t e d , that the assets w o u l d be r o l l e d o v e r i n t o her o w n 
I R A w i t h i n 60 d a y s of her h a v i n g r e c e i v e d the d i s t r i b u t i o n , a n d 
that she h a d n o t r e c e i v e d a n y a m o u n t s f r o m the (this) I R A " d u r 
i n g the o n e - y e a r p e r i o d d e s c r i b e d i n s e c t i o n 408(d)(3)(B). 

( A l s o , a n y r e q u i r e d m i n i m u m d i s t r i b u t i o n ( R M D s ) are n o t e l i 
g i b l e for r o l l o v e r ; 1991 a n d 1992 R M D s h a d a l r e a d y b e e n d i s t r i b 
u t e d f r o m the trust to the s u b t r u s t at the t i m e this r u l i n g reques t 
w a s m a d e to the IRS.) 

2) C a n the I R A assets be e x e m p t e d f r o m the 15% excess a c c u 
m u l a t i o n tax o n the deceased ' s estate? 

T h e IRS h e l d that - a s s u m i n g the s p o u s e b e n e f i c i a r y h a d p r o p 
e r l y m a d e h e r S c h e d u l e S / F o r m 706 e l e c t i o n (sect ion 
4980(A)(d)(5)) - the 15% excess a c c u m u l a t i o n tax w o u l d not be 
a p p l i e d to the d e c e d e n t ' s I R A . 

3) W i l l the s p o u s e b e n e f i c i a r y ' s interest i n h e r d e c e a s e d h u s 
b a n d ' s I R A c o n s e q u e n t l y b e subject to the 15% excess a c c u m u l a 
t i o n tax o n H E R estate? 

T h e IRS p o s i t i o n w i t h respect to this q u e s t i o n w a s a f f i r m a t i v e . 
A g a i n , a s s u m i n g that the s e c t i o n 4980(A)(d)(5) e l e c t i o n w a s 
p r o p e r l y m a d e b y the s p o u s e b e n e f i c i a r y , " the C o d e w i l l a p p l y 
to T a x p a y e r A ' s (spouse 's ) interest i n h i s I R A as i f the interest 
w e r e h e r o w n interes t . " T h a t is , u p o n h e r d e a t h , h e r estate w o u l d 
be taxed i n a c c o r d a n c e w i t h the sec t ion 4980 (A) (d) ( l ) r u l e s p e r 
t a i n i n g to excess a c c u m u l a t i o n s , if a n excess a c c u m u l a t i o n exists 
at that t i m e . 

It s h o u l d be n o t e d that th i s d e f e r r a l of excess a c c u m u l a t i o n l i a 
b i l i t y is a o n e - t i m e event . A s u b s e q u e n t b e n e f i c i a r y of this 
s p o u s e b e n e f i c i a r y w o u l d not h a v e this d e f e r r a l o p t i o n , e v e n if 
she w e r e to r e m a r r y a n d a la ter b e n e f i c i a r y w e r e to be a s p o u s e . I Q 
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^ C a n States Tax Nonresident Pension Distributions? 
W e have i n the past repor ted o n the 

efforts of s o m e states to tax ret i rement p l a n 
d i s t r i b u t i o n s of non-res idents . U n l i k e the 
u n l i m i t e d reach a n d u n q u e s t i o n e d a u t h o r i 
ty of the federal g o v e r n m e n t to tax these 
d i s t r i b u t i o n s , the s i t u a t i o n is v e r y different 
at the state l eve l . 

Income earned i n a par t i cu lar state is 
o b v i o u s l y taxable i n that state i n the current 
tax year . B u t h o w about ret i rement p l a n d i s 
t r ibut ions? W h e n tax-deferred assets earned 
i n one state are transferred to another state 
b y a retiree, d o these assets escape the taxa
t i o n reach of the state i n w h i c h they were 
earned? 

T h e log ic of a state's r ight to tax is h a r d to 
argue against . Services i n m a n y states are 
f u n d e d i n large part b y state i n c o m e tax rev
enues. Therefore , i n c o m e m u s t be accessible 
for taxat ion. B y d e f e r r i n g taxat ion t h r o u g h 
out the w o r k i n g years , then m o v i n g it a n d 
consequent ly escaping taxat ion, there is the 
potent ia l for a n imbalance i n state taxation 
vs . state g o v e r n m e n t expendi tures . States 
that g a i n residents t h r o u g h ret irement -
s u c h as the sunbelt states - m a y thereby 
g a i n contr ibut ions to their tax base f r o m 
i n c o m e that was earned b e y o n d their bor
ders . O t h e r states that are net " l o s e r s " of 
retirees, m a y b y this process lose revenues. 

W h e n y o u a d d the p h e n o m e n o n of d u a l 
or seasonal res idency - l i v i n g i n t w o or 
m o r e states for di f ferent p e r i o d s of the year 
- y o u have a s i t u a t i o n i n w h i c h the same 
i n d i v i d u a l m a y c o n t i n u e r e c e i v i n g state ser
vices w i t h o u t p a y i n g i n c o m e tax i n that 
state o n their post -ret i rement " i n c o m e " d is 
t r ibuted f r o m a n e m p l o y e r p e n s i o n p l a n or 
I R A . 

loiva Briefly Tests Concept 
T h e state of I o w a is a n e x a m p l e of a state 

that has wres t led w i t h this issue. Its 
D e p a r t m e n t of R e v e n u e - w h i c h has the 
author i ty to w r i t e taxat ion a n d other rev
enue rules w i t h i n the l i m i t a t i o n s of ex is t ing 
I o w a l a w - p r o p o s e d a n d d e f e n d e d the 
state's right to tax p e n s i o n d is t r ibut ions of 
nonres idents , o n i n c o m e earned i n the state 
of I o w a . 

A l l s u c h rules , h o w e v e r , m u s t be 
a p p r o v e d b y Iowa 's Leg is la t ive R u l e s 
C o m m i t t e e . A t t e m p t s to g a i n this a p p r o v a l 
fa i led , a n d a n effort w a s m o u n t e d to p r o 
pose a n d pass l eg is la t ion to c la r i fy the 
state's p o s i t i o n o n this issue. 

W h i l e the D e p a r t m e n t of R e v e n u e and 
some legislators f a v o r e d s u c h taxation, b u s i 
ness a n d i n d u s t r y g r o u p s o p p o s e d it, a n d 
m a n y reta ined the assistance of l a w f i r m s to 
in f luence the outcome. T h e y a r g u e d that 
s u c h a practice w o u l d d r i v e jobs out of the 
state to n e i g h b o r i n g states that d i d not have 
s u c h l a w s . 

T h e issue w a s recently d e c i d e d w h e n 
I o w a G o v e r n o r T e r r y Branstad s igned legis
la t ion c l a r i f y i n g the state p o s i t i o n as 
e x e m p t i n g f r o m taxat ion a n y p e n s i o n p l a n 
d i s t r ibut ions to nonres idents . T h i s l a w 
appl ies to tax years b e g i n n i n g o n or after 
January 1,1994. 

T h e effect of this l a w is to release a l l 
c la ims of the state of I o w a to i n c o m e that 
w a s tax-deferred w h e n earned w i t h i n that 
state, a n d later m o v e d to another state p r i o r 
to d i s t r i b u t i o n . 

Other Developments 
M e a n w h i l e , recent ac t ion at the federal 

level w o u l d - if a p p r o v e d - at tempt at least 
i n part to r e m o v e s u c h p e n s i o n d i s t r i b u t i o n 
taxat ion as a state o p t i o n . T h i s ac t ion came 
i n the f o r m of a Senate a m e n d m e n t to the 
B a n k r u p t c y A m e n d m e n t s B i l l of 1994, as 
part of l eg i s la t ion that has not as yet (June, 
1994) become l a w . 

If enacted, the general terms of the 
a m e n d m e n t declare that " N o state m a y 
i m p o s e a n i n c o m e tax ... o n the q u a l i f i e d 
p e n s i o n i n c o m e of a n y i n d i v i d u a l w h o is 
not a res ident . . . of s u c h state." It w o u l d be 
effective for tax years b e g i n n i n g after the 
date of enactment. 

Some Additional Provisions: 
• T h i s p r o f i i b i t i o n appl ies to a n n u a l d i s 

t r ibut ions u p to $25,000. A m o u n t s above 
this thresho ld m a y be taxed. H o w e v e r , this 
threshold w i l l be i n d e x e d , to rise w i t h the 
cost of l i v i n g i n fu ture years. 

• P l a n s covered u n d e r this leg is la t ion 
i n c l u d e t radi t iona l q u a l i f i e d p lans , SEPs , 
I R A s , annui t ies , e l ig ib le deferred c o m p e n s a 
t ion p lans , a n d sect ion 414 g o v e r n m e n t 
p lans (other than those m a i n t a i n e d b y states 
or their agencies or po l i t i ca l s u b d i v i s i o n s ) . 

W h i l e it w o u l d m a k e sense to have u n i 
f o r m state-to-state rules c o v e r i n g taxation of 
p e n s i o n d i s t r i b u t i o n s to nonres idents , it 
r e m a i n s to be seen whether this legis la t ion 
w o u l d pass const i tut ional muster . W h e r e is 
the a u t h o r i t y for the federal g o v e r n m e n t to 
d e t e r m i n e w h a t a n d h o w the states m a y tax 
i n c o m e earned w i t f u n their borders? If 
passed, this is one l a w that stands a g o o d 
chance of b e i n g c h a l l e n g e d , a n d potent ia l ly 
r e s o l v e d before the U . S . S u p r e m e C o u r t . I Q 

• Avoid Penalties on RMDs —Obtain Customer's Correct Date-of-Birth 
O n c e a n I R A a c c o u n t h o l d e r reaches age 

70 1/2 , they m u s t b e g i n t a k i n g their 
R e q u i r e d M i n i m u m D i s t r i b u t i o n s ( R M D s ) . 
W i t h the h e l p of the accountho lder ' s tax or 
legal a d v i s o r , a n d based o n IRS m e t h o d s of 
ca lcu la t ion a n d l i fe expectancy tables, the 
accountho lder p r o v i d e s the 
c u s t o d i a n / t r u s t e e w i t h the necessary in for 
m a t i o n for these d i s t r ibut ions . 

M o s t c u s t o d i a n / t r u s t e e s n o t i f y the 
accountho lder w e l l i n a d v a n c e of w h e n they 
w i l l be t u r n i n g 70-1/2 so they are aware of 
the necessity of t a k i n g this d i s t r i b u t i o n , as 
w e l l as h a v i n g suff ic ient t ime to ob ta in the 
a d v i c e they need . T h i s not i f i ca t ion is no 
d o u b t " f l a g g e d " i n the inst i tut ion 's data
base b y the date of b i r t h o n record for each 
accountho lder . 

If the date -of -b i r th is w r o n g a n d s h o w s 
the accountho lder as o l d e r t h a n they are, 
the o n l y consequence is either a n in i t ia l d i s 
t r i b u t i o n before it is r e q u i r e d , o r larger d i s 
t r ibut ions t h a n r e q u i r e d if the error is not 
corrected. 

T h e real c o n c e r n is a n error s h o w i n g the 

accountho lder as b e i n g y o u n g e r than they 
are. T h i s m a y result i n not t a k i n g the i n i t i a l 
d i s t r i b u t i o n w h e n it m u s t be taken, a n d tak
i n g insuf f i c ient subsequent d i s t r i b u t i o r ^ . 

Consequences to the Accountholder 
A 50% excise tax can be assessed to the 

a c c o u n t h o l d e r b y the IRS for not tak ing the 
R M D o n time. F o r e x a m p l e , if the accoun
tholder h a d $130,000 i n their account w h e n 
reaching age 70 1/2 a n d s h o u l d have w i t h 
d r a w n $1,600 b y their w i t h d r a w a l d e a d l i n e , 
the 50% excise tax for f a i l i n g to d o so w o u l d 
be $800. 

Consequences to the Custodian/Trustee 
Since a n accountho lder m a y argue that 

the c u s t o d i a n / h u s t e e h a d some d u t y to 
assist i n m a k i n g sure these d i s t r ibut ions 
were m a d e o n time, it is i n the 
cus todian/ t rus tee ' s best interest to m a k e 
sure that the accountho lder is p r o p e r l y n o t i 
f ied . 

Possible Safeguards 
W e also feel it is i n the c u s t o d i a n / 

trustee's best interest to receive ver i f i ca t ion 

of each accountholder ' s date of b i r t h , even if 
y o u have a date-of -b ir th l is ted for that i n d i 
v i d u a l . T l i i s c a n be d o n e b y w r i t i n g the 
a c c o u n t h o l d e r a n d reques t ing a rep ly . O r , 
C W F has p r e p a r e d a response card that c a n 
be m a i l e d to each of y o u r accountholders . 
O n e v e r s i o n of the card asks t h e m to ver i fy 
the i n f o r m a t i o n y o u have l i s ted . T h e other 
v e r s i o n asks t h e m to comple te the requested 
i n f o r m a t i o n . T h e back s ide of the card is left 
b l a n k so it c a n be labeled a n d u s e d as a self-
m a i l e r . 

It is u p to the c u s t o d i a n / t r u s t e e to deter
m i n e if this request s h o u l d go to a l l accoun
tholders , or to those w i t h i n a certain age 
range (based o n w h e n y o u r records s h o w 
t h e m tiiming 70 1/2). 

In a l l l i k e l i h o o d the i n f o r m a t i o n they 
r e t u r n w i l l be correct. If not , y o u have a 
record for y o u r files that y o u requested this 
i n f o r m a t i o n ; a n d w h a t they stated their date 
of b i r t h to be. 
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C o n d u i t I R A — C o n fin wed from page 1 

p r e v i o u s d i s t r i b u t i o n f r o m this " c o n d u i t " 
I R A . W h a t it d o e s m e a n is that the ent i re 
a m o u n t v^^hich is w i t h d r a w n m u s t be 
r e c o n t r i b u t e d to a Q P p l a n as a r o l l o v e r if 
a n y p o r t i o n is to q u a l i f y for r o l l o v e r treat
m e n t (tax de fer ra l ) . N o t e that this r e q u i r e 
m e n t ( a c c o u n t h o l d e r m u s t r o l l o v e r a l l of 
the d i s t r i b u t i o n ) d o e s not exist for a n I R A 
to I R A r o l l o v e r w h i c h p e r m i t s a r e c i p i e n t 
to k e e p a p o r t i o n a n d r o l l o v e r a p o r t i o n 
of a n y d i s t r i b u t i o n . 

W h e n these f u n d s are r o l l e d o v e r , k e e p 
i n m i n d a l so that the Q P a d m i n i s t r a t o r 
m u s t segregate t h e m f r o m a n y n e w p l a n 
c o n t r i b u t i o n s . T h e y are a l r e a d y v e s t e d , 
a n d as s u c h are the p r o p e r t y of the p a r t i c i 
pant . T h e y c a n n o t be i n a n y w a y subject -
or p o t e n t i a l l y subject - to a d d i t i o n a l vest
i n g r e q u i r e m e n t s o n n e w q u a l i f i e d p l a n 
c o n t r i b u t i o n s . 

Procedural Options 
1) T h e a c c o u n t h o l d e r s h o u l d s i g n a n 

I R A d i s t r i b u t i o n f o r m a n d ins t ruc t that 
the c h e c k be m a d e p a y a b l e to h i m o r her . 
T h e y s h o u l d w a i v e w i t h h o l d i n g . T h e rea
s o n c o d e w i l l be a (1) for a p r e m a t u r e / 
pre-59 1 / 2 d i s t r i b u t i o n or a (7) if the 
a c c o u n t h o l d e r has a t ta ined age 59 1 /2 . 

M a k i n g the check p a y a b l e to the p e r s o n 
is the m o s t c o n s e r v a t i v e a p p r o a c h . 

T h e a c c o u n t h o l d e r c a n then e n d o r s e 
that check to the Q P p l a n o r w r i t e a per 
s o n a l check to the Q P p l a n . 

Y o u r i n s t i t u t i o n w i l l p r e p a r e a F o r m 
1099-R. A g a i n , y o u w i l l use the r e a s o n 
C o d e 1 or 7 a n d N O T the G or H codes 
w h i c h a p p l y o n l y to d i rec t r o l l o v e r s f r o m 
Q P p l a n s , n o t to Q P p l a n s . 

In the s p i r i t of c u s t o m e r service , y o u 
m a y w i s h to i n f o r m y o u r I R A a c c o u n 
t h o l d e r h o w he o r she s h o u l d h a n d l e this 
t r a n s a c t i o n o n the i r f e d e r a l i n c o m e tax 
r e t u r n . L i n e 16a of the F o r m 1040 asks for 
the gross a m o u n t of the I R A d i s t r i b u t i o n s . 
T h u s , the d i s t r i b u t e d a m o u n t w o u l d be 
l i s t e d . L i n e 16b asks for the taxable 
a m o u n t . T h e p e r s o n w o u l d i n p u t 0 
because he o r she ( p r e s u m a b l y ) r o l l e d 
o v e r the f u n d s w i t h i n the 60 d a y s to a 
q u a l i f y i n g Q P p l a n . T h e c u s t o m e r m a y 
w i s h to a t tach a note to h i s or her tax 
r e t u r n , because a Q P p l a n does not pre 
p a r e a n y f o r m o n a n i n d i v i d u a l bas is 
i n f o r m i n g the I R S that th is p e r s o n m a d e a 
r o l l o v e r . T h e Q P p l a n d o e s not p r e p a r e a 
f o r m s i m i l a r to the F o r m 5498 as p r e p a r e d 
b y a n I R A c u s t o d i a n w h e n it rece ives a 
d i r e c t r o l l o v e r . 

2) T o a c c o m m o d a t e the I R A a c c o u n 
t h o l d e r / c u s t o m e r , the o ther a p p r o a c h 
w o u l d be for the I R A c u s t o d i a n to m a k e 
the check p a y a b l e to, a n d s e n d to, the Q P 
p l a n . B u t the I R A c u s t o d i a n m u s t - v i a a n 
a c c o m p a n y i n g letter - i n f o r m b o t h the Q P 
p l a n a d m i n i s t r a t o r / t r u s t e e a n d the I R A 
a c c o u n t h o l d e r that th is is not a t rue 
" t r a n s f e r , " a n d that it w i l l p r e p a r e the 

F o r m 1099-R, as d i s c u s s e d a b o v e . T h e I R A 
c u s t o d i a n m u s t s t i l l h a v e the I R A a c c o u n 
t h o l d e r s i g n a n I R A d i s t r i b u t i o n f o r m a n d 
m a k e the w i t h h o l d i n g i n s t r u c t i o n . 

i 

Last Call far 
CWF Pension 

Canference! 
(See P e n s i o n D i g e s t 
E x t r a " for detai ls . ) 

SEP/Keogh Contributions—Conlimied from page 1 

T h e d e t e r m i n a t i o n of w h e t h e r or not a 
p e r s o n ' s a c t i v i t i e s const i tute a b u s i n e s s is 
the r e s p o n s i b i l i t y of y o u r c u s t o m e r , a n d 
not y o u r f i n a n c i a l i n s t i t u t i o n . B u t it 
d o e s n ' t h u r t to h a v e a n a w a r e n e s s of the 
r u l e s so that y o u c a n assist t h e m a n d p r e 
vent c o n t r i b u t i o n s b e i n g m a d e b y cus
tomers w h o are o b v i o u s l y not q u a l i f i e d . 

Be a w a r e that the f o l l o w i n g s i t u a t i o n s 
of fer a g o o d p o s s i b i l i t y that S E P o r K e o g h 
c o n t r i b u t i o n s w o u l d not be p e r m i s s i b l e . 

S i t u a t i o n #1 - the o w n e r of o n e or m o r e 
bus inesses w a n t s a p l a n just for herself for 
her r o l e as a d i r e c t o r of the c o r p o r a t i o n o r 
c o r p o r a t i o n s , a n d not for her ro le as p r e s i 
d e n t of the t w o c o r p o r a t i o n s . In a l m o s t a l l 
s i t u a t i o n s this w i l l be i m p e r m i s s i b l e . (See 
the d i s c u s s i o n w h i c h f o l l o w s . ) 

S i t u a t i o n #2 - a sa lesperson w a n t s to 
es tab l i sh a S E P or K e o g h . T h i s is p e r m i s s i 
b le o n l y if the sa lesperson is a n i n d e p e n 
d e n t c o n t r a c t o r (pays his o w n self-
e m p l o y m e n t tax). H e or she cannot be a n 
e m p l o y e e (i.e. the e m p l o y e r p a y s the 
s o c i a l s e c u r i t y tax). 

S i t u a t i o n #3 - a p a r t n e r i n a p a r t n e r s h i p 
w a n t s to es tab l i sh a S E P or K e o g h for 
h i m s e l f because the other par tners are 
u n w i l l i n g to d o so. T h i s is i m p e r m i s s i b l e 
s ince the p a r t n e r s h i p is the bus iness ent i ty 

w h i c h m u s t e s t a b l i s h the p l a n . 

In the f o l l o w i n g c o m m e n t a r y w e h a v e 
s u m m a r i z e d a recent c o u r t case d e a l i n g 
w i t h s i t u a t i o n #1. 

Company President Unable to Make 
Deductible Keogh Contributions 

T h e d e d u c t i b i l i t y of K e o g h c o n t r i b u t i o n s 
b y a s e l f - e m p l o y e d p e r s o n is a s igni f icant 
tax benef i t to those w h o q u a l i f y . B u t the 
d i s t i n c t i o n b e t w e e n b e i n g a s e l f - e m p l o y e d 
" p r i v a t e c o n t r a c t o r " a n d b e i n g a n e m p l o y 
ee - a d i s t i n c t i o n o n w h i c h this tax benefit 
h i n g e s - m a y not a l w a y s be clear-cut. S o m e 
of these d i s t i n c t i o n s w e r e m a d e clearer i n a 
D e c e m b e r 1993 U n i t e d States Tax C o u r t 
d e c i s i o n , as descrit )ed b e l o w . 

A n i n d i v i d u a l w a s p r e s i d e n t , a d i r e c t o r 
a n d so le s h a r e h o l d e r of t w o c o r p o r a t i o n s . 
H e r e n d e r e d serv ices e x c l u s i v e l y for these 
t w o c o r p o r a t i o n s , p l u s a t h i r d , re lated cor
p o r a t i o n . H e a t t e m p t e d to m a k e a K e o g h 
c o n t r i b u t i o n as a s e l f - e m p l o y e d p e r s o n , 
w h i c h w a s d i s a l l o w e d b y the IRS. 

T h e case w e n t to U . S . T a x C o u r t , w h e r e 
the i n d i v i d u a l h a d to p r o v e h i m s e l f to be 
a n i n d e p e n d e n t c o n t r a c t o r rather t h a n a n 
e m p l o y e e i n o r d e r to w i n his case. In 
c o u r t he c o n t e n d e d that a l l of his services 
a n d the c o m p e n s a t i o n for t h e m w e r e 
u n d e r h i s c o n t r o l , therefore he w a s a self-

e m p l o y e d i n d e p e n d e n t contractor , a n d 
thus e l i g i b l e to m a k e t a x - d e d u c t i b l e 
K e o g h c o n t r i b u t i o n s . 

T h e T a x C o u r t , h o w e v e r , s u s t a i n e d the 
IRS ' f i n d i n g , j u d g i n g this i n d i v i d u a l to be 
a " c o m m o n l a w e m p l o y e e " ra ther t h a n 
s e l f - e m p l o y e d , for the f o l l o w i n g reasons : 

D T h i s i n d i v i d u a l h a d a p e r m a n e n t re la 
t i o n s h i p to the c o r p o r a t i o n s . 

2) H e p e r f o r m e d n o services for " t h e 
p u b l i c o r a n y u n r e l a t e d c o r p o r a t i o n . " 

3) H e h a d n o t m a d e subs tant ia l i n v e s t 
m e n t i n h i s o w n e q u i p m e n t to p e r f o r m h i s 
serv ices f o r the c o r p o r a t i o n s . 

In a d d i t i o n , he w a s a lso f o u n d to be a n 
e m p l o y e e u n d e r C o d e sec t ion 3121(d) 
because h i s c o m p e n s a t i o n w a s for the 
m a n a g e m e n t serv ices he p e r f o r m e d as 
p r e s i d e n t of the c o r p o r a t i o n s , ra ther t h a n 
for the serv ices he p r o v i d e d as a d i r e c t o r 
of the c o r p o r a t i o n s . T h u s he f a i l e d a n o t h e r 
of the e m p l o y e e v s . s e l f - e m p l o y e d tests. 

F i n a l l y , the T a x C o u r t u p h e l d the IRS 
c o n t e n t i o n that a d d i t i o n a l taxes w e r e 
o w e d b y the i n d i v i d u a l because of n e g l i 
gence u n d e r C o d e sec t ion 6653, a n d for 
s u b s t a n t i a l l y u n d e r s t a t i n g his i n c o m e 
u n d e r C o d e s e c t i o n 6661 because he c o u l d 
n o t meet h i s b u r d e n of p r o v i n g that the 
I R S ' d e t e r m i n a t i o n s w e r e incorrect . I Q 
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A supplement to your monthly pension newsletter 

New Annuity/Retirement C D 
Product Approved by O C C 

The Office of the Comptroller of the Currency has recently issued its approval for banks and S«&Ls to offer a 
new financial product, one that has become known as the annuity-CD, tax-deferred C D , or - as it is officially called 
by its creators - the "retirement C D . " Although the IRS has not officially commented on it as of June 1, it is 
believed that it w i l l qualify for tax-deferred interest, since under the tax law it w i l l be found to be an annuity. The 
FDIC has already indicated that it w i l l qualify for FDIC insurance coverage. 

The test case in which O C C issued its "no objection" letter to the proposed sale of this C D involved the 
Blackfeet National Bank, a small bank on a Blackfoot Indian reservation i n Montana. 

The product was designed by Colorado-based American Deposit Corporation and has the characteristics of 
both a C D and an annuity. The owner receives interest at a set rate for the first one to five years, with future rates 
fluctuating based on the issuing institution's cost of funds, but never falling below 3%. When the C D has matured, 
••he customer is said to be able to withdraw up to two-thirds of the principal and interest, wi th the remainder being 
distributed as periodic payments for the remainder of the accountholder's life. 

While some in the banking industry feel that the risks may be too high and potential profits too low, others 
believe that this innovative product has significant potential to help financial institutions regain some of the 
market share they have lost to insurance companies, the traditional source for annuities, and which have marketed 
annuities very successfully. 

Some estimates place the loss in consumer C D s by banks at more than $750 mil l ion since 1990, including losses 
not only to annuities but also to stocks, bonds and mutual funds. 

The offering of retirement annuities is not without risk to financial institutions, however. Unlike traditional 
CDs which pay out only what the depositor has paid in, plus interest, a retirement a n n u i t y / C D w i l l pay out for the 
life of the depositor. In some cases the institution may pay out less than was deposited if the accountholder dies 
before their life expectancy, calculated per actuarial tables. But in other cases it may pay out more if that individual 
outlives their actuarial life expectancy. 

One group that is not responding positively to this development, and understandably so, is the insurance 
industry, which faces added competition from this product. A spokesman for the American Council of Life 
Insurance called the prospect of banks underwriting annuities "highly improper," and some expect legislative 
and/or court challenges. But others, including the Comptroller's chief cour^sel W m . P. Bowden, Jr., describe this 
financial product as "... a logical outgrowth of the bank's business mandate ... to offer its customers competitive 
and innovative financial products." 

Whether or not this financial product w i l l become widely accepted, or w i l l have an impact on IRA deposits, 
remains to be seen. But unlike IRAs, the retirement annuity does not offer the advantage of a tax-deferred 
contribution, only tax-deferred earnings. If it w i l l erode any segment of the IRA market, it may be among those 
.active participants wi th high incomes) who are currently choosing to make nondeductible IRA contributions. PQ 
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The weeks are slipping by, and the 
Conference Classic IV starting date 
July 31 is fast approaching. Don't 
miss the opportunity for intensive 
training in IRA and qualified plan 
subjects, taught by some of the most 
respected specialists in the industry. 
The networking and sharing 
opportunities are great, too. (And 
don't forget the great golf, tennis, 
fishing and water recreation for 
your leisure time hours.) 

New Lodging Options — 

Lodging flexibility has never been 
greater. In addition to the standard 
full American plan that includes all 
meals and recreation, you may also 
choose the lodging-only plan, and 
purchase meals and recreation as 
you choose. 

-Cist Call for CWF 
%nsion Conference 

Tfie Conference Classic IV agenda includes: 

I R A Investments & Proh ib i ted Transaction Concerns 

I R A C o m p l i a n c e Recordkeeping & R e p o r t i n g 

I R A Basics (1 /2-day Program) 

70 1/2 Dis t r ibut ions I n - D e p t h 

I R A F o r m s F o r u m 

I R A Beneficiary O p t i o n s 

Excess & Current-Year C o n t r i b u t i o n s W o r k s h o p 

SEPs — Genera l Rules , New L i m i t a t i o n s 

70 1/2 D i s t r i b u t i o n Software - In Theory & Practice ^ 

I R A Rol lovers , Direct Rol lovers & Transfers - I n c l u d i n g E m p l o y e r 
Securities 

P e n s i o n Lega l R e v i e w ... D i v o r c e , G u a r d i a n s h i p , Escheat, 
Beneficiaries, etc. 

Electronic Forms P l a t f o r m Systems - U p d a t e & Demonstra t ion 

P l a t f o r m System Tra in ing 

A g e - W e i g h t e d Profit Shar ing Plans 

401 (k) O v e r v i e w and D e s i g n for Special E m p l o y e r N e e d s 

Q u a l i f i e d P l a n Basics (1 /2-day Program) 

Q P s - Deeper Issues: Loans , C A P s , Prohib i ted Transactions, 
C o n t r o l l e d - G r o u p Issues, etc. 

Q P F o r m s F o r u m 

For further information on any aspect of Conference Classic IV, call us at 1-800-346-3961. 
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