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RECORD RETENTION FOR IRAS 
I R A s h a v e b e e n a r o u n d s ince J a n u a r y 1, 

1975. T h e p a p e r p i l e s o r m i c r o f i c h e f i les 
are g r o w i n g . M u c h of the i n f o r m a t i o n is 
q u i t e o l d . I R A c u s t o d i a n s r i g h t f u l l y w a n t 
to k n o w - w h a t I R A d o c u m e n t s m u s t be 
r e t a i n e d a n d for h o w l o n g ? O r , w h e n c a n 
they d i s c a r d I R A records? 

T h e r e are f e w spec i f i c r e c o r d - r e t e n t i o n 
r u l e s , so the r u l e s are n o t as d e f i n i t e as is 
d e s i r e d . Y o u w i l l n e e d to w e i g h y o u r 
d e s i r e to d i s c a r d the i n f o r m a t i o n v e r s u s 
the c o n s e r v a t i v e r e s p o n s e of r e t a i n i n g the 
i r i f o r m a t i o n . 

Why must an IRA custodian or 
trustee keep any records? 

T h e r e are three bas i c reasons : (1) s ince 
y o u are a f i d u c i a r y y o u m u s t f u r n i s h a n 
a c c o u n t i n g to y o u r a c c o u n t h o l d e r ; 
(2) s ince the I R A p l a n a g r e e m e n t is a c o n 
tract, y o u m u s t p e r f o r m the d u t i e s y o u 
h a v e p r o m i s e d u n d e r the contract ; a n d 
(3) s ince y o u are a n I R A c u s t o d i a n , y o u 
are r e q u i r e d to r e p o r t to the I n t e r n a l 
R e v e n u e S e r v i c e a n d the a c c o u n t h o l d e r 
c e r t a i n "fcix t r a n s a c t i o n " i r\format ion . 

S i m p l y p u t , y o u r e t a i n I R A i n f o r m a t i o n 
f o r o n e o r m o r e of the f o l l o w i n g reasons : 
(1) the I R S o r s o m e o t h e r r e g u l a t o r w i l l 
assess a f i n e if y o u d o n o t m a i n t a i n s u c h 
r e c o r d s ; (2) y o u need the r e c o r d s to p r o 
tect a g a i n s t a p o s s i b l e l a w s u i t b y a n I R A 
a c c o u n t h o l d e r , a d e s i g n a t e d b e n e f i c i a r y o r 
s o m e o t h e r f a m i l y m e m b e r a n d (3) y o u 
w i s h to r e n d e r excel lent serv ice . 

How long must an IRA custodian 
keep various IRA records? 

T h e a n s w e r w i l l v a r y d e p e n d i n g u p o n 
w h e t h e r y o u are r e t a i n i n g the r e c o r d s for 
the IRS or the a c c o u n t h o l d e r a n d w i l l v a r y 
d e p e n d i n g u p o n w h a t s p e c i f i c r e c o r d is 
i n v o l v e d . W e w i l l d i s c u s s the IRS r u l e s 
f i rs t . 

O n e w o u l d t h i n k that the I n t e r n a l 
R e v e n u e C o d e a n d the IRS w o u l d h a v e 
w e l l - d e v e l o p e d ru les . T h e y d o not . T h e 
g e n e r a l r e t e n t i o n r e q u i r e m e n t is set f o r t h 
i n s e c t i o n 6001 of the In terna l R e v e n u e 
C o d e a n d the re la ted r e g u l a t i o n s . T h e r u l e 
is that r e c o r d s m u s t be k e p t as l o n g as the 
contents thereof m a y b e c o m e m a t e r i a l i n 

the a d m i n i s t r a t i o n of a n y I n t e r n a l 
R e v e n u e l a w . A v e r y b r o a d r u l e w h i c h i n 
p r a c t i c e is l i m i t e d is e x p l a i n e d b e l o w . 

T h e Internal R e v e n u e C o d e i n m a n y 
ins tances r e q u i r e s a t h i r d p a r t y ( s o m e o n e 
o t h e r t h a n the IRS o r the taxpayer ) to p r e 
p a r e a n I n f o r m a t i o n R e t u r n so that the I R S 
a n d the i n d i v i d u a l is i n f o r m e d that a " tax 
t r a n s a c t i o n " has o c c u r r e d . W i t h respect to 
I R A s , a n I R A c u s t o d i a n is r e q u i r e d , as 
a p p l i c a b l e , to p r e p a r e a J a n u a r y s ta tement 
r e p o r t i n g a n I R A ' s fa ir m a r k e t v a l u e , a 
F o r m 5498 a n d a F o r m 1099-R. T h e I R A 
c u s t o d i a n m u s t p r e p a r e these f o r m s o n a n 
a r m u a l bas is a n d is subject to a f i n e of $50 
f o r e a c h J a n u a r y s ta tement o r F o r m 5498 it 
is r e q u i r e d to p r e p a r e b u t fa i l s to d o so. 
T h e I R A c u s t o d i a n is subject to a f i n e of 
$25 p e r d a y to a m a x i m u m of $15,000 f o r 
the f a i l u r e to p r e p a r e a r e q u i r e d F o r m 
1099-R. 

It m a y s e e m v e r y s u r p r i s i n g , b u t the 
I n t e r n a l R e v e n u e C o d e d o e s n o t c o n t a i n a 
s tatute of l i m i t a t i o n s if a n I R A c u s t o d i a n 
o r a n o t h e r r e p o r t i n g ent i ty fa i l s to p r e p a r e 
o r f u r n i s h a r e q u i r e d f o r m . In contras t , the 
I n t e r n a l R e v e n u e C o d e d o e s c o n t a i n a 
three -year statute of l i m i t a t i o n f o r m o s t 
t a x p a y e r s . C o d e sec t ion 6501 p r o v i d e s the 
g e n e r a l r u l e that the a m o u n t of a n y tax 
i m p o s e d b y the I n t e r n a l R e v e n u e C o d e 
m u s t be assessed w i t h i n three years after 
the t a x p a y e r has f i l e d h i s o r h e r r e t u r n . If 
n o t assessed w i t h i n three y e a r s , t h e n the 
i n d i v i d u a l w i l l not need to p a y s u c h tax. 
T h e p u r p o s e of a statiate of l i m i t a t i o n s is 
to p u t a n e n d (i.e. a c h i e v e f i n a l i t y ) to a n 
i m p e r f e c t s i t u a t i o n . A s y o u w o u l d expect , 
a l o n g e r p e r i o d of t i m e (six years) is p r o 
v i d e d if the t a x p a y e r has m a t e r i a l l y m i s 
stated a n i t e m of i n c o m e or expense . 
T h e r e is n o statute of l i m i t a t i o n s if there 
h a s b e e n f r a u d . 

S ince there is n o statute of l i m i t a t i o n s 
w i t h respect to f a i l i n g to p r e p a r e a J a n u a r y 
s tatement , a F o r m 5498 or a F o r m 1099-R, 
then a n I R A c u s t o d i a n , i n t h e o r y , s tays 
l i a b l e f o r e v e r to the IRS if i t has f a i l e d to 
p r e p a r e o n e or m o r e of these f o r m s . 

T h e IRS i n ac tua l pract ice , h o w e v e r , 
takes a m o r e reasonable a p p r o a c h - T h e 

IRS w i l l n o r m a l l y a p p l y its three-year 
r u l e . T h u s , if the IRS c a n n o l o n g e r col lect 
the a d d i t i o n a l tax d u e f r o m the t a x p a y e r , 
t h e n i t w i l l not assess a n y p e n a l t y aga ins t 
the I R A c u s t o d i a n . W e c a n i m a g i n e , 
t h o u g h , s i t u a t i o n s w h e r e a n I R A c u s t o d i 
a n has f a i l e d to f u r n i s h a l m o s t a l l r e q u i r e d 
f o r m s a n d w e w o u l d not expect the IRS to 
be v e r y f o r g i v i n g . 

T h e I R S has m a d e the f o l l o w i n g state
m e n t s r e g a r d i n g r e t a i n i n g r e c o r d s of m a g 
net ic m e d i a filings. In R e v e n u e P r o c e d u r e 
49-43 ( I n f o r m a t i o n R e t u r n s : M a g n e t i c 
M e d i a : 1994 Spec i f i ca t ions ) i n s e c t i o n 
9(.15) the f o l l o w i n g s ta tement is m a d e : 
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Record Ketention—Continued from page 1 

.15 In general, payers should retain a copy of 
the infoiwtion returns filed with IRS or have the 
ability to reconstruct the data for at least 3 years 
from the reporting due date, with the exception of 
Form 1099-C. A financial entity must retain a copy 
of Form 1099-C, Cancellation of Debt, or have the 
ability to reconstruct the data required to be 
included on the return, for at least 4 years from 
the date of the return. Whenever backup withholding 
is imposed, a 4-year retention is required. 

Recommendation for Retaining The 
5498 and 1099-R Forms 

A t a m i n i m u m y o u m u s t r e t a i n the 
F o r m s y o u subn\it ted to the IRS a n d the 
r e l a t e d d o c u m e n t a t i o n f o r at least three 
" t a x " y e a r s . T h i s m e a n s y o u s h o u l d r e t a i n 
the 1994 F o r m 1099-Rs u n t i l 3-1-98, s ince 
t h e y w e r e d u e o n 2-28-95. Y o u s h o u l d 
r e t a i n the 1994 F o r m 5498 u n t i l 6-1-98, 
s i n c e they w i l l be d u e o n 5-31-95. T h i s 
m e a n s y o u c o u l d d i s c a r d the 1991 f o r m s . 
B e i n g consen^at ive , w e r e c o m m e n d that 
y o u r e t a i n the 5498 a n d 1099-R f o r m s for 
at least f o u r years . 

Retention of IRA Records for Non-
IRS Purposes. 

S i n c e y o u , as the I R A c u s t o d i a n , are a 
f i d u c i a r y , y o u c e r t a i n l y h a v e r e c o r d k e e p 
i n g r e q u i r e m e n t s i n a d d i t i o n to those 
i m p o s e d b y the In terna l R e v e n u e C o d e . 
A s a g e n e r a l ru le , the IRS is n o t c o n c e r n e d 
a b o u t the d e s i g n a t i o n of benef i c ia r ies a n d 
the i n v e s t m e n t of the c o n t r i b u t i o n s . Y o u r 
a c c o u n t h o l d e r is n o r m a l l y v e r y c o n c e r n e d 
a b o u t these subjects , a n d y o u m u s t be , 
too . 

T h e C o m p t r o l l e r of the C u r r e n c y has 
i s s u e d the f o l l o w i n g r e g u l a t i o n f o r n a t i o n 
a l b a n k s e x e r c i s i n g f i d u c i a r y p o w e r s . It 
i l l u s t r a t e s w h a t w i l l m o s t l i k e l y b e 
r e q u i r e d of a n y f i n a n c i a l i n s t i t u t i o n r e n 
d e r i n g I R A services . T h e r e g u l a t i o n is 12 
C P R 9.8 B o o k s a n d A c c o u n t s a n d reads : 

(a) Every national bank exercising fiduciary pow
ers shall keep its fiduciary records separate and 
distinct from other records of the bank. All fidu
ciary records sliall be so kept and retained for such 
time as to enable the bank to furnish such informa
tion or reports with the CcmptroUer of the 
Currency. The fiduciary records shall contain full 
information relative to each account. 

(b) Every such national bank shall keep an ade
quate record of all pending litigation to which it 
is a party in connection with its exercise of fidu
ciary powers. 

(c) Solely for purposes of examination by the 
Comptroller of the Currency, a national bank shall 
retain the records required by this part for a peri
od of 3 years f:roiii the later of the termination of 
the fiduciary account relationship to which the 
records relate or of litigation relating to such 
account, unless applicable law specifically pre
scribes a different period. 

T h e k e y w o r d s are: (1) f u l l i n f o r m a t i o n 
r e l a t i v e to e a c h a c c o u n t a n d (2) the re ten
t i o n p e r i o d is to be three y e a r s f r o m the 

lat ter of t e r m i n a t i o n of the r e l a t i o n s h i p o r 
of l i t i g a t i o n u n l e s s a p p l i c a b l e l a w s p e c i f i 
c a l l y p r e s c r i b e s a d i f f e r e n t p e r i o d . 

I R A s are contracts . E a c h state n o r m a l l y 
has a statute of l i m i t a t i o n w h i c h a p p l i e s to 
causes of a c t i o n for contrac t d i s p u t e s . A 
statute of l i m i t a t i o n s is s i m p l y a l a w 
w h i c h places a t i m e l i m i t o n w h e n o n e 
p a r t y m a y sue a n o t h e r p a r t y . O n c e the 
t i m e l i m i t passes , a l a w s u i t is n o l o n g e r 
p o s s i b l e . T h e s e statute of l i m i t a t i o n s n o r 
m a l l y p r o v i d e f o r a p e r i o d l o n g e r t h a n 
three years . F o r e x a m p l e , the state of I o w a 
p r o v i d e s ten years f o r a cause of a c t i o n 
r e l a t e d to a w r i t t e n contract . T h e state of 
M i n n e s o t a p r o v i d e s s ix years . 

O u r g e n e r a l c o n c l u s i o n is that a n I R A 
c u s t o d i a n t h e n m u s t r e t a i n its I R A r e c o r d s 
for that p e r i o d of t i m e d u r i n g w h i c h it 
c o u l d be s u e d u n d e r the contrac t l a w of 
the a p p l i c a b l e state. F o r those of y o u w h o 
o n l y d o b u s i n e s s i n o n e state, y o u w i l l 
o n l y n e e d to be c o n c e r n e d a b o u t o n e 
state's t i m e l i m i t . F o r those of y o u w h o d o 
b u s i n e s s i n m a n y states, y o u w i l l n e e d to 
k n o w each state's l i m i t . 

T h i s t i m e p e r i o d (six, s e v e n , or t en 
years) d o e s not start to r u n u n t i l the I R A 
is c l o s e d . A n I R A a c c o u n t is c l o s e d w h e n 
the a c c o u n t h o l d e r o r the b e n e f i c i a r y , as 
a p p l i c a b l e , has w i t h d r a w n a l l the f u n d s o r 
assets so that the f a i r m a r k e t v a l u e of the 
a c c o u n t is z e r o . 

Q u e s t i o n #1: C a n the I R A p l a n agree
m e n t be w r i t t e n to c o n t a i n a p r o v i s i o n 
that the I R A c u s t o d i a n n e e d r e t a i n c o n t r i 
b u t i o n a n d o t h e r a d m i n i s t r a t i v e r e c o r d s 
o n l y for the m o s t c u r r e n t three to f o u r 
y e a r s , a n d that d u r i n g that t i m e i t w i l l 
p r o v i d e t h e m w i t h " a c c o u n t i n g s , " a n d if 
t h e y d o n o t object w i t h i n set t i m e f r a m e s , 
t h e n they w i l l be d e e m e d to h a v e a g r e e d 
w i t h the a c c o u n t i n g r e c o r d s a n d w o u l d be 
b o u n d thereby? 

Q u e s t i o n #2: D o e s this t h e n m e a n that 
y o u r i n s t i t u t i o n m u s t r e t a i n e v e r y r e c o r d 
ever p r o d u c e d o r c a n y o u c u l l s o m e 
r e c o r d s ? T h e r e are t w o types of c u l l i n g . 
T h e f i rs t t y p e is to d i s c a r d a r e c o r d p e r 
m a n e n t l y . T h e s e c o n d t y p e is to r e m o v e 
the r e c o r d f r o m a " c u r r e n t " f i l e a n d to 
p l a c e it i n a h i s t o r i c a l f i l e w h i c h w i l l be 
accessed o n l y if necessary . 

T h e r e is n o o n e w a y w h i c h a n I R A cus
t o d i a n m u s t use to m a i n t a i n I R A records . 
M o s t i n s t i t u t i o n s e s t a b l i s h i n d i v i d u a l f i les 
a n d t h e n a l so es tab l i sh o n e or m o r e m a s 
ter f i les . A master f i l e is o n e w h i c h c o n 
ta ins a r e c o r d o r i n f o r m a t i o n p r e p a r e d o n 
a " g r o u p " bas is a n d n o t o n a n i n d i v i d u a l 
bas is . D i f f e r e n t a p p r o a c h e s c a n be u s e d as 
l o n g as the a d m i n i s t r a h v e g o a l s are met . 
T h e a d m i n i s t r a t i v e g o a l s are — b e i n g able 
to p r o p e r l y a c c o u n t to y o u r I R A account -
h o l d e r w h a t m o n e y o r assets he o r she has 
w i t h i n h i s o r her I R A , a n d b e i n g able to 
d e m o n s t r a t e to the I R S or a n y o t h e r r e g u 
la tors that y o u h a v e c o m p l i e d w i t h a l l 
g o v e r n m e n t a l r e p o r t i n g r e q u i r e m e n t s . 

Set f o r t h b e l o w are v a r i o u s types of I R A 
f o r m s a n d d o c u m e n t s w h i c h a n I R A c u s 
t o d i a n m u s t r e t a i n . T h e q u e s t i o n to b e 
a n s w e r e d for each d o c u m e n t is - h o w l o n g 
m u s t t h e y be re ta ined? 

1. I R A p l a n agreements ; 2. I R A d i s c l o 
s u r e s ta tements ; 3. a m e n d m e n t s to the 
p l a n a g r e e m e n t ; 4. a m e n d m e n t s to the d i s 
c l o s u r e s tatement ; 5. b e n e f i c i a r y d e s i g n a 
t ions ; 6. F o r m 5498 a n d the c u s t o m e r 
s ta tement ; 7. F o r m 1099-R; 8. c o n t r i b u t i o n 
d o c u m e n t a t i o n ; 9. d i s t r i b u t i o n w i t h d r a w 
al d o c u m e n t a t i o n ; 10. w i t h h o l d i n g d o c u 
m e n t a t i o n ; 11. i n v e s t m e n t i n f o r m a t i o n ; 

12. s p e c i a l F D I C d i s c l o s u r e s ; a n d 
13. T r u t h - i n - S a v i n g s d i s c l o s u r e s . 

Retention of Plan Agreements/ 
Disclosure Statements and Related 
Amendments 

T h e p l a n a g r e e m e n t a n d the a m e n d 
m e n t s to the p l a n a g r e e m e n t are v e r y 
i m p o r t a n t because they c o m p r i s e the c o n 
tract. M u s t y o u r e t a i n a l l c o p i e s of p r i o r 
p l a n a g r e e m e n t s a n d a m e n d m e n t s or d o 
y o u n e e d to re ta in o n l y the m o s t recent 
c o p y ? 

T h e r u l e s are u n c l e a r . T h e m o s t conser 
v a t i v e a p p r o a c h is to r e t a i n a l l cop ies . 
W h y ? 

T h i s is a s i t u a t i o n w h e r e a n I R A custo
d i a n o w e s s i m i l a r b u t d i f f e r e n t d u H e s to 
the I R S a n d the a c c o u n t h o l d e r . 

I R A r e g u l a t i o n s r e q u i r e that y o u f u r 
n i s h a c o m p l y i n g p l a n a g r e e m e n t a n d d i s 
c l o s u r e s ta tement at the t i m e the I R A is 
o p e n e d . A n I R A c u s t o d i a n is subject to a 
$50 f i n e for each f a i l u r e to d o so . W o u l d 
the I R S t o d a y f i n e a n i n s t i t u t i o n f o r f a i l i n g 
to p r o p e r l y e s t a b l i s h a n I R A i n 1975 or 
1988, o r w o u l d the IRS l i m i t i ts p e r i o d of 
r e v i e w to the last t w o to three years? N o 
o n e r e a l l y k n o w s . T h e IRS has n o t w r i t t e n 
w h a t its a u d i t g u i d e l i n e s are . A l t h o u g h 
there d o e s n o t s e e m to be a n y r u l e w h i c h 
w o u l d l i m i t the IRS 's r e v i e w to just t w o t 
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IRA & Qualified Plan Loans as an Investment 
I R A a c c o u n t h o l d e r s a n d Q u a l i f i e d P l a n 

p a r t i c i p a n t s are i n c r e a s i n g l y d i r e c t i n g 
their p l a n assets i n t o a n g r o w i n g a r r a y of 
d i f f e r e n t t y p e s o f i n v e s t m e n t s . O f t e n this 
is d o n e w i t h the h o p e of i n c r e a s i n g the 
rate of r e h i r n they e x p e r i e n c e o n the i r 
r e t i r e m e n t d o l l a r s . O t h e r t i m e s , h o w e v e r , 
th is i n v e s t m e n t d i r e c t i o n m a y be d e s i r e d 
for a d i f f e r e n t reason , that b e i n g to h e l p 
o u t a f a m i l y m e m b e r . T h i s ar t i c le w i l l 
f o c u s o n a p a r t i c u l a r t y p e of I R A a n d Q P 
i n v e s t m e n t , that b e i n g a l o a n f r o m the Q P 
or I R A to a n i n d i v i d u a l o r b u s i n e s s . 

T h e r e is n o t h i n g i n the I n t e r n a l 
R e v e n u e C o d e or E R I S A that p r o h i b i t s a 
l o a n as a n i n v e s t m e n t p e r se if i t is h a n 
d l e d c o r r e c t l y . T h e r e are, h o w e v e r , d a n 
gers that m u s t be a v o i d e d at a l l costs o r a 
p r o h i b i t e d t r a n s a c t i o n w i l l resul t . T h e 
r e s u l t o f a p r o h i b i t e d t r a n s a c t i o n i n a n 
I R A is total d i s q u a l i f i c a t i o n of the I R A , 
s u b j e c t i n g a l l the f u n d s to t a x a t i o n a n d 
penal t i es . If a p r o h i b i t e d t r a n s a c t i o n 
o c c u r s i n a Q u a l i f i e d P l a n , the r e s u l t c a n 
be p e n a l t y taxes i m p o s e d o n the p l a n that 
start at 5 % of the t r a n s a c t i o n a m o u n t a 
year a n d c a n r ise to 100% of the transac
t i o n a m o u n t . A s c a n be seen, the conse 
q u e n c e of a p r o h i b i t e d t r a n s a c t i o n c a n be 
v e r y e x p e n s i v e , b u t g e n e r a l l y i t is m o r e 
e x p e n s i v e f o r a n I R A t h a n a Q P . 

W h a t t y p e s o f loans w o u l d r e s u l t i n a 
p r o h i b i t e d t ransact ion? T o b e g i n w i t h , 
I n t e r n a l R e v e n u e C o d e sec t ion 4975 a n d 
E R I S A s e c t i o n 406 b o t h p r o h i b i t a n y l o a n 
b e t w e e n the p l a n a n d a d i s q u a l i f i e d p e r 
s o n . T h e a c c o u n t h o l d e r a n d / o r Q P p l a n 
p a r t i c i p a n t are d i s q u a l i f i e d p e r s o n s as 
d e f i n e d i n these b o d i e s of l a w . A n y b u s i 
ness the a c c o u n t h o l d e r o r p a r t i c i p a n t c o n 
trols 50% o r m o r e of is a l s o d e f i n e d as a 
d i s q u a l i f i e d p e r s o n . A s s u c h , a l o a n b y the 
I R A or Q P c o u l d not be m a d e to the i n d i 
v i d u a l a c c o u n t h o l d e r o r a n e n t i t y c o n 
t r o l l e d b y that i n d i v i d u a l . T h e s e sec t ions 
a lso p r o h i b i t the a c c o u n t h o l d e r f r o m 
g u a r a n t e e i n g a n y l o a n m a d e b y the p l a n . 

W h a t a b o u t o ther ent i t ies the i n d i v i d u a l 
d o e s n o t c o n t r o l b u t is i n v o l v e d w i t h ? It is 
a l so e v i d e n t f r o m a n u m b e r of IRS a n d 
D e p a r t m e n t of L a b o r r u l i n g s that l o a n s to 
these enti t ies w o u l d be p r o h i b i t e d . P r i v a t e 
L e t t e r R u l i n g #9119002 p r o v i d e s a m p l e 
e v i d e n c e of this . In this sec t ion , a Q P p a r 
ticipant h a d a l o a n m a d e f r o m h i s Q P 
a c c o u n t to a p a r t n e r s h i p of w h i c h he 
o w n e d 39%. W h i l e this p a r t n e r s h i p tech
n i c a l l y d i d not q u a l i f y as a d i s q u a l i f i e d 
p e r s o n , the IRS r u l i n g w a s that a p r o h i b i t 
ed t r a n s a c t i o n h a d o c c u r r e d . T h e i r ra t io 
n a l e is o n e they use o f ten . T h i s l o a n bene
f i t ted the a c c o u n t h o l d e r o u t s i d e of the 
Q u a l i f i e d P l a n . T h e y stated that this t y p e 
of t r a n s a c t i o n c o n s t i t u t e d d e a l i n g w i t h the 
p l a n assets i n the a c c o u n t h o l d e r ' s o w n 
interest . A p r o h i b i t e d t r a n s a c t i o n w a s the 

result . T h i s s i t u a t i o n i l lus t ra tes that e v e n 
i n s i t u a t i o n s w h e r e i t m a y f i rs t a p p e a r 
f r o m the C o d e that a p r o h i b i t e d transac
tion d i d n ' t o c c u r , the I R S a n d D O L c a n 
s t i l l r u l e i n the o p p o s i t e m a n n e r , u s i n g the 
p o s i t i o n that if the person receives a bene
fi t , d i r e c t o r i n d i r e c t , o u t s i d e of the p l a n 
because of a t r a n s a c t i o n , a p r o h i b i t e d 
t r a n s a c t i o n has o c c u r r e d . 

C e r t a i n f a m i l y m e m b e r s of the I R A 
a c c o u n t h o l d e r or Q P p a r t i c i p a n t are a l so 
c lass i f i ed as d i s q u a l i f i e d p e r s o n s . T h e 
p r o b l e m n o r m a l l y c o n f r o n t e d t o d a y is 
d e t e r m i n i n g w h i c h f a m i l y m e m b e r s these 
are. B o t h the Internal R e v e n u e C o d e a n d 
E R I S A d e f i n e f a m i l y m e m b e r s as a n y 
s p o u s e , ancestor , l i n e a l d e s c e n d a n t , o r 
s p o u s e of a l i n e a l d e s c e n d a n t . It is v e r y 
clear t h e n that there c a n be n o l o a n m a d e 
b y the I R A o r Q P to the s p o u s e , parents , 
c h i l d r e n , g r a n d p a r e n t s , g r a n d c h i l d r e n o r 
s p o u s e s of these i n d i v i d u a l s b y the 
a c c o u n t h o l d e r ' s I R A or Q P a c c o u n t . 
N e i t h e r s e c t i o n , h o w e v e r , m a k e s a n y 
m e n t i o n of s i b l i n g s o r the i r s p o u s e s . D o e s 
this t h e n m e a n that a n I R A or Q P c o u l d 
m a k e a l o a n to the i n d i v i d u a l ' s b r o t h e r - i n -
l a w , s ister , o r a b u s i n e s s c o n t r o l l e d b y o n e 
of these p e r s o n s , f o r e x a m p l e ? It w o u l d 
a p p e a r that i t does not . I n a n u m b e r of 
w r i t t e n d o c u m e n t s , the IRS a n d 
D e p a r t m e n t of L a b o r ( D O L ) a p p e a r to 
h a v e e x t e n d e d the s t a t u t o r y d e f i n i t i o n o f a 
" f a m i l y m e m b e r " to i n c l u d e s i b l i n g s a n d 
their s p o u s e s . In a n u m b e r of D O L 
A d v i s o r y O p i n i o n s , i n P r o h i b i t e d 
T r a n s a c t i o n E x e m p t i o n 93-1, a n d i n the 
IRS In terna l A u d i t M a n u a l , the s ta tement 
is m a d e that b o t h the D O L a n d the IRS 
w i l l u s e C o d e sec t ion 267 to d e t e r m i n e 
w h o are f a m i l y m e m b e r s w h e n a p p l y i n g 
the p r o h i b i t e d - t r a n s a c t i o n r u l e s . C o d e sec
tion 267 d o e s i n c l u d e s i b l i n g s a n d their 
s p o u s e s as f a m i l y m e m b e r s . A s s u c h , it 
a p p e a r s that b o t h agencies i n t e n d to 
i n c l u d e these p e o p l e as d i s q u a l i f i e d per 
sons u n d e r the p r o h i b i t e d - t r a n s a c t i o n 
r u l e s . T h i s w o u l d m e a n that a n y l o a n b y 
the p l a n to s u c h a n i n d i v i d u a l w o u l d 
resul t i n a p r o h i b i t e d t r a n s a c t i o n . 

T h e q u e s t i o n n o w b e c o m e s , " D o e s the 
IRS a n d D O L h a v e the a u t h o r i t y to m a k e 
th i s e x t e n s i o n ? " A t f i r s t g l a n c e it w o u l d 
a p p e a r they d o not . B o t h I R C 4975 a n d 
E R I S A 406 h a v e v e r y d e f i n i t e d e f i n i t i o n s 
of f a m i l y m e m b e r s that d o not i n c l u d e 
s i b l i n g s o r the i r spouses . It w o u l d a p p e a r 
C o n g r e s s d i d not i n t e n d f o r s i b l i n g s a n d 
their s p o u s e s to be i n c l u d e d i n the d e f i n i 
tion of a d i s q u a l i f i e d p e r s o n . A s s u c h , a n 
a r g u m e n t c o u l d be m a d e that the IRS a n d 
D O L c a n n o t e x t e n d these r u l e s to these 
types of f a m i l y m e m b e r s . T h i s is a n a r g u 
m e n t that a n a c c o u n t h o l d e r w o u l d p r o b a 
b l y be f o r c e d to m a k e i n c o u r t as i t is 
a p p a r e n t the IRS a n d D O L i n t e n d to 

enforce the r u l e s u n d e r the i r s tated p o s i 
t i o n . T h e s e agenc ies ' a r g u m e n t w i l l be 
that I R C s e c t i o n 4975 c o n t a i n s n u m e r o u s 
references to I R C s e c t i o n 267. In e v e r y sit
u a t i o n , except for the d e f i n i t i o n of a d i s 
qualified p e r s o n , section 267's definition 
of the t e r m " f a m i l y m e m b e r " is u s e d 
w h e n a p p l y i n g the p r o h i b i t e d t r a n s a c t i o n 
r u l e s u n d e r 4975. T h e IRS a n d D O L w i l l 
a r g u e that this w a s s i m p l y a n o v e r s i g h t 
a n d 267's d e f i n i t i o n is the o n e C o n g r e s s 
i n t e n d e d . T h e y w i l l a l so a r g u e that a n y 
l o a n to a s i b l i n g o r s i b l i n g ' s s p o u s e resul t s 
i n a d i r e c t o r i n d i r e c t b e n e f i t to the 
a c c o u n t h o l d e r or resul ts i n the account -
h o l d e r u s i n g p l a n assets i n the i r o w n 
interest . A g a i n the r e s u l t w o u l d be a p r o 
h i b i t e d trar\saction. 

W i t h this c o n f u s i o n , w h a t s h o u l d a n 
I R A c u s t o d i a n / t r u s t e e o r a Q P p l a n cus to
d i a n / t r u s t e e d o if a n a c c o u n t h o l d e r w i s h 
es to h a v e their a c c o u n t m a k e s u c h a loan? 
T h e safest c o u r s e of a c t i o n is to not p e r m i t 
it. It is v e r y a p p a r e n t that the IRS a n d 
D O L w o u l d r u l e the l o a n p r o h i b i t e d a n d 
force the a c c o u n t h o l d e r i n t o c o u r t to f i g h t 
the r u l i n g . If the a c c o u n t h o l d e r ins is ts 
u p o n m a k i n g s u c h a l o a n , a n u m b e r o f 
steps s h o u l d be t a k e n . T h e f i rs t o n e is that 
the a c c o u n t h o l d e r ' s o w n l e g a l c o u n s e l 
s h o u l d p r e p a r e a w r i t t e n o p i n i o n that 
states they d o n o t feel th is t r a n s a c t i o n is 
p r o h i b i t e d . S e c o n d l y , the a c c o u n t h o l d e r 
s h o u l d s i g n a d i r e c t i o n of i n v e s t m e n t d o c 
u m e n t , d i r e c t i n g the l o a n b e m a d e . T h i s 
d o c u m e n t s h o u l d c o n t a i n a " h o l d h a r m 
less" p r o v i s i o n w h e r e the a c c o u n t h o l d e r 
releases the c u s t o d i a n / t r u s t e e f r o m l i a b i l i 
ty for the t r a n s a c t i o n a n d agrees to take 
total r e s p o n s i b i l i t y for it. T h i r d , i f the l o a n 
is m a d e , it needs to be treated as a n y o ther 
l o a n . P r o p e r l o a n d o c u m e n t a t i o n a n d d i s 
c l o s u r e s are r e q u i r e d . It m u s t be s e c u r e d 
w i t h c o l l a t e r a l . A l l l o a n p a y m e n t s are to 
be m a d e to the p l a n ' s c u s t o d i a n / h x i s t e e , 
n o t the i n d i v i d u a l . T h e a c c o u n t h o l d e r 
m a y not g u a r a n t e e the l o a n h i m s e l f . 
A d d i t i o n a l l y , the interest rate o n the l o a n 
m u s t be e q u i v a l e n t to the p r e v a i l i n g m a r 
ket rate i n that area for a s i m i l a r t y p e of 
l o a n . F o u r t h , i f this is a n I R A , es tab l i sh a 
n e w I R A w i t h a separate I R A p l a n agree
m e n t just for the l o a n . T h e o n l y asset i n 
that I R A is this l o a n . T h i s w i l l h e l p s h o u l d 
the l o a n be d e e m e d a p r o h i b i t e d transac
tion. It w i l l h e l p because the o n l y I R A d i s -
q u a l i t i e d w i l l be the o n e w i t h the l o a n i n 
it . 

O u r r e c o m m e n d a t i o n at this time is to 
not p e r m i t l o a n s to these f a m i l y m e m b e r s . 
W h i l e there m a y be a n a r g u m e n t that the 
IRS a n d D O L s h o u l d n ' t r u l e as they h a v e 
b e e n , i t w i l l be a n e x p e n s i v e a r g u m e n t for 
the a c c o u n t h o l d e r to m a k e . I Q 
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f o u r y e a r s , o n e w o u l d h o p e the I R S w o u l d 
d o so . Because the I R S has n o t s tated a 
less s t r i n g e n t p o s i t i o n , w e m u s t r e c o m 
m e n d that f o r I R S p u r p o s e s the I R A custo
d i a n r e t a i n a l l c o p i e s of p l a n a g r e e m e n t s , 
d i s c l o s u r e s s ta tements a n d a m e n d m e n t s . 

T h e o r i g i n a l p l a n a g r e e m e n t is the o r i g i 
n a l contract . S u b s e q u e n t a m e n d m e n t s 
m o d i f i e d this contract . T o d e t e r m i n e c o m 
p l i a n c e w i t h the p r i o r contrac ts y o u n e e d 
c o p i e s of these p r i o r contrac t s . T h u s , w e 
be i e v e y o u r d u t y to k e e p a f u l l r e c o r d 
w i t h respect to e a c h I R A r e q u i r e s y o u to 
r e t a i n a l l p l a n a g r e e m e n t s , d i s c l o s u r e 
s ta tements a n d contracts . T h e r e f o r e , w e 
c e r t a i n l y r e c o m m e n d that y o u k e e p a 
c o p y of each of the p l a n a g r e e m e n t s a n d 
the a m e n d m e n t s w h i c h y o u h a v e f u r 
n i s h e d . M a i n t a i n i n g h i s t o r i c a l f i les is bet
ter t h a n d i s c a r d i n g these d o c u m e n t s . 
H o w e v e r , w h a t is m o s t i m p o r t a n t , is that 
y o u r f i les c o n t a i n the m o s t recent I R A 
p l a n a g r e e m e n t a n d a c u r r e n t d i s c l o s u r e 
s ta tement . 

Retention of Beneficiary Designation 
Forms 

T h i s i s a n e x t r e m e l y i m p o r t a n t a d m i n i s 
t r a t i v e t o p i c f o r the I R A c u s t o d i a n . T h e 
I R A a c c o u n t h o l d e r , as the i n i t i a l b e n e f i c i a l 
o w n e r of the I R A assets, has the r i g h t to 
d e t e r m i n e w h o w i l l r e c e i v e t h e m after h i s 
o r h e r d e a t h . M o s t I R A p l a n a g r e e m e n t s 
state that the m o s t recent b e n e f i c i a r y des
i g n a t i o n f o r m w i l l c o n t r o l the d i s p o s i t i o n 
of the I R A after d e a t h . M o s t p l a n agree
m e n t s a l s o a l l o w the a c c o u n t h o l d e r to 
c h a n g e h i s o r her d e s i g n a t i o n f r o m time to 
time. 

A n I R A c u s t o d i a n d o e s n o t w a n t to lose 
o r m i s p l a c e b e n e f i c i a r y d e s i g n a t i o n f o r m s 
b e c a u s e it t h e n r u n s the r i s k of p a y i n g the 
w r o n g p e r s o n o r h a v i n g to g o to c o u r t to 
d e t e r m i n e the p r o p e r p a r t y . W e suggest 
that y o u k e e p c o p i e s of a l l b e n e f i c i a r y des
i g n a t i o n s , b u t e a c h f i l e m u s t c l e a r l y s h o w 
w h i c h is the m o s t recent o r the c o n t r o l l i n g 
d e s i g n a t i o n . 

O n c e the a c c o u n t h o l d e r d i e s , the I R A 
c u s t o d i a n w i l l n o w n e e d to serv ice the 
d e s i g n a t e d benef i c iary( ies ) b e c a u s e he o r 
she b e c o m e s the b e n e f i c i a l o w n e r of the 
a c c o u n t . T h e I R A c u s t o d i a n w i s h e s to 
h a v e w e l l - m a i n t a i n e d r e c o r d s a n d p r o c e 
d u r e s i n th is area . 

B e c a u s e of the g r o w i n g a m o u n t s of 
m o n e y i n I R A s , o n e c a n expec t increased 
l e g a l a r g u m e n t s o v e r w h o is en t i t l ed to 
r e c e i v e I R A f u n d s . A g a i n , y o u r i n s t i t u t i o n 
w a n t s to h a v e exce l lent p r o c e d u r e s a n d 
r e c o r d s i n t l i i s area . 

Retention of Contribution, 
Distribution and Withholding Forms 

W e r e c o m m e n d that y o u k e e p a l l c o n 
t r i b u t i o n f o r m s s o that y o u c a n p r o v i d e a 
f u l l a c c o u n t i n g to y o u r a c c o u n t h o l d e r . 

A n I R A o i s t o d i a n s h o u l d u s e a c o n t r i 

b u t i o n f o r m . T h i s is t r u e e v e n i f there is n o 
I R S r u l e o r r e g u l a t i o n w h i c h r e q u i r e s a n 
I R A c u s t o d i a n to u s e th i s f o r m . T h i s f o r m 
is u s e f u l because i t ga thers the i n f o r m a 
tion necessary to p r o p e r l y " a c c o u n t " to 
the a c c o u n t h o l d e r , p l u s i t m a k e s the 
c h e c k i n g of the c o m p l e t i o n of boxes 1 
a n d 2 o n the F o r m 5498 v e r y easy. A w i s e 
I R A c u s t o d i a n k e e p s t w o c o p i e s of each 
I R A c o n t r i b u t i o n f o r m . O n e c o n t r i b u t i o n 
f o r m w o u l d be p l a c e d i n the a c c o u n t h o l d 
er's i n d i v i d u a l tile, a n d o n e set w o u l d be 
p l a c e d i n the m a s t e r c o n t r i b u t i o n / 5 4 9 8 
f i l e for that year . W e s t r o n g l y r e c o m m e n d 
k e e p i n g a m a s t e r f i l e o f the c o n t r i b u t i o n 
f o r m s b e c a u s e i t p r o v i d e s a n easy w a y to 
d e t e r m i n e if y o u h a v e p r o p e r l y r e p o r t e d 
the r e g u l a r a n d the r o l l - o v e r c o n t r i b u t i o n s 
o n the F o r m 5498. Y o u s h o u l d k e e p a l l 
c o n t r i b u t i o n f o r m s w h i c h are p l a c e d i n 
the i n d i v i d u a l ' s f i l e . Y o u s h o u l d r e t a i n 
o n l y for three or f o u r tax years the c o n t r i 
b u t i o n f o r m s r e t a i n e d f o r the m a s t e r F o r m 
5498 tile. 

A n I R A a c c o u n t h o l d e r s h o u l d a l so use 
a n I R A d i s t r i b u t i o n o r w i t h d r a w a l f o r m . 
T h i s f o r m is u s e d to g a t h e r the i n f o r m a 
tion n e e d e d to p r e p a r e the F o r m 1099-R, 
p e r f o r m the p r o p e r a c c o u n t i n g f u n c t i o n s , 
a n d sa t i s fy the w i t h h o l d i n g r u l e s . W e 
w o u l d a l so r e c o m m e n d that y o u k e e p a l l 
d i s t r i b u t i o n f o r m s . A g a i n , y o u s h o u l d use 
a d u p l i c a t e set so that y o u h a v e o n e for 
the i n d i v i d u a l f i l e a n d o n e f o r y o u r d i s t r i 
b u t i o n / F o r m 1099-R f i l e w h i c h w i l l a l l o w 
y o u to e a s i l y d e t e r m i n e w h e t h e r y o u h a v e 
p r e p a r e d the F o r m 1099-Rs c o r r e c t l y . Y o u 
m u s t k e e p f o r e v e r the d i s t r i b u t i o n f o r m s 
w h i c h are p l a c e d i n the i n d i v i d u a l ' s f i l e . 
Y o u w o u l d k e e p the d i s t r i b u t i o n f o r m s 
r e t a i n e d i n the F o r m 1099-R f i l e f o r o n l y 
three to f o u r tax y e a r s . 

W e w o u l d expect that the d i s t r i b u t i o n 
f o r m w h i c h y o u u s e c o n t a i n s the w i t h 
h o l d i n g i n f o r m a t i o n , so y o u w i l l be c o m 
p l y i n g w i t h the w i t h h o l d i n g r u l e s . Y o u r 
r e t e n t i o n of the d i s t r i b u t i o n f o r m s w i l l 
a l l o w y o u to s h o w c o m p l i a n c e . Be s u r e to 
r e t a i n a r e c o r d that y o u h a v e f u r n i s h e d 
the " a n n u a l r e m i n d e r " n o t i c e as y o u are 
r e q u i r e d to d o i n s o m e s i t u a t i o n s . 

Retention of Investment Instruction, 
The Investment Records and TISA 
Records 

M o s t I R A c u s t o d i a n s / t r u s t e e s h a v e the 
I R A a c c o u n t h o l d e r r e v i e w v a r i o u s i n v e s t 
m e n t o p t i o n s a n d t h e n i n s t r u c t t h e m h o w 
they w i s h to i n v e s t the i r f u n d s . A n I R A 
c u s t o d i a n s h o u l d p a y s p e c i a l a t t en t ion to 
this top ic . 

A n i n v e s t m e n t i n s t r u c t i o n r e c o r d is a 
f a n c y t e r m f o r the a c c o u n t h o l d e r ' s 
i n s t r u c t i o n to b u y a s p e c i f i c s a v i n g s 
a c c o u n t , time d e p o s i t , o r cert i f icate of 
d e p o s i t . 

I n v e s t m e n t r e c o r d a l s o m e a n s the 
i n s t r u c t i o n (ora l o r w r i t t e n ) to b u y a n d 
se l l m u t u a l f u n d s , b o n d s , s tocks , etc. 

A l l o f these r e c o r d s s h o u l d b e r e t a i n e d 
b e c a u s e they are necessary to p r o p e r l y 
a c c o u n t to the a c c o u n t h o l d e r . It w o u l d 
s e e m p o s s i b l e that the p l a n a g r e e m e n t 
c o u l d s t i p u l a t e that s u c h r e c o r d s w o u l d 
o n l y be r e t a i n e d for a set p e r i o d of three 
to f o u r years a n d thereafter w o u l d n o t be 
r e t a i n e d . T h e c o n s e r v a t i v e a p p r o a c h is to 
r e t a i n these r e c o r d s for the l i f e of the I R A 
p l u s the statute of l i m i t a t i o n s . M u c h of 
this i n f o r m a t i o n is c e r t a i n l y i n f o r m a t i o n 
w h i c h c o u l d be p l a c e d i n a h i s t o r i c a l f i l e . 

A s has b e e n m e n t i o n e d n u m e r o u s times 
i n th is n e w s l e t t e r , T I S A a p p l i e s to I R A s 
w h i c h are i n v e s t e d i n s a v i n g s a n d t i m e 
d e p o s i t s . W i t h respect to r e c o r d r e t e n t i o n , 
the T I S A r u l e s are set f o r t h at s e c t i o n 
230.9(c) of R e g u l a t i o n D D as f o l l o w s : 

(c) Record retention. A depository institution 
shall retain evidence of canpliance with this regu
lation for a minimum of two years after the date 
disclosures are required to be made or action is 
required to be taken. The administrative agencies 
responsible for enforcing the regulation isay require 
depository institutions under their jurisdiction to 
retain records for a longer period if necessary to 
carry out their enforcement responsibilities under 
section 270 of the act. 

Discussion of Retention of Other 
Administrative Forms. 

I R A s are h a r d to a d m i n i s t e r because 
there are m a n y s p e c i a l t y p e s of t ransac
tions a l l n e e d i n g a s p e c i a l t y p e of a d m i n 
i s t ra t ive f o r m . T h e r e are r o l l o v e r cer t i f i ca 
tion f o r m s , h-ansfer f o r m s , 70 1 /2 R M D 
e l e c t i o n f o r m s , 70 1 / 2 d i s t r i b u t i o n i n s t r u c 
tions, b e n e f i c i a r y d i s t r i b u t i o n i n s t r u c t i o n s , 
b e n e f i c i a r y e lec t ions , etc. W e r e c o m m e n d 
that a l l s u c h s p e c i a l f o r m s b e r e t a i n e d 
because they w e r e d e s i g n e d to l i m i t the 
c o n t r a c t u a l r e s p o n s i b i l i t i e s o f y o u r i n s t i t u 
tion. 

Conclusion 
T h e r e are c e r t a i n I R A r e c o r d s w h i c h 

m u s t b e r e t a i n e d f o r the e n t i r e l i fe of the 
I R A , p l u s s ix o r ten y e a r s after the I R A is 
c l o s e d . T h e r e a s o n is that the I R A is a c o n 
tract, a n d the s tatute of l i m i t a t i o n s for 
contrac t ac t ions is n o r m a l l y l o n g e r t h a n 
the time p e r i o d s r e q u i r e d b y the IRS o r 
o t h e r r e g u l a t o r s . H o w e v e r , i t m a y w e l l be 
p o s s i b l e to s h o r t e n the t i m e - r e t e n t i o n 
p e r i o d s b y h a v i n g the I R A p l a n agree
m e n t d e f i n e the r e c o r d - r e t e n t i o n r e q u i r e 
m e n t s . 

A c c o r d i n g to I R S i n s t r u c t i o n s , a n I R A 
c u s t o d i a n / t r u s t e e needs to r e t a i n the 5498 
and 1099-R f o r m s for o n l y three years 
( r u n n i n g f r o m the d u e date) . 

T h e o v e r r i d i n g r u l e is that the I R A cus 
t o d i a n m u s t be p r e p a r e d to g i v e a f u l l a n d 
c o m p l e t e a c c o u n t i n g to the I R A a c c o u n t -
h o l d e r . T o d o th is , r e c o r d s are n e e d e d 
e v e n t h o u g h they relate to t ransac t ions 
w h i c h h a p p e n e d a l o n g time a g o . 
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