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T h e IRS has recent ly i s s u e d the 1996 
F o r m 1099-R. A c o p y is set f o r t h . T h e r e are 
n o changes to the f o r m except for the 
c h a n g e i n the year f r o m 1995 to 1996. 

T h e IRS has a d d e d a d d i t i o n a l e x p l a n a t o 
r y p a r a g r a p h s i n the i n s t r u c t i o n sect ion. 
T h i s ar t ic le s u m m a r i z e s those a d d i t i o n a l 
e x p l a n a t i o n s a n d h o p e f u l l y w i l l h e l p y o u 
start p l a n n i n g for p r e p a r i n g the 1996 F o r m 
1099-R. T h e F o r m 1099-R is u s e d to repor t 
d i s t r i b u t i o n s f r o m q u a l i f i e d p l a n s , I R A s 
a n d i n s u r a n c e a n n u i t i e s . T h i s ar t ic le d is 
cusses the n e w e x p l a n a t i o n s w h i c h a p p l y 
to q u a l i f i e d p l a n s a n d I R A s . T h e m a j o r i t y 
of the n e w p r o v i s i o n s a p p l y to q u a l i f i e d 
p l a n s a n d n o t I R A s . 

T h e m o s t v a l u a b l e p o r t i o n of the " n e w " 
i n s t r u c t i o n s is a s u m m a r y of the r e p o r t i n g 
w h i c h is r e q u i r e d for correc t ive d i s t r i b u 
t ions f r o m 401(k), 403(b) a n d S A R - S E P 
p l a n s . In the past , the i n s t r u c t i o n s h a d 
s i m p l y re ferenced s o m e IRS N o t i c e s i s s u e d 
i n 1987-1991, a n d these not ices w e r e c o n 
f u s i n g at best. T h e s u m m a r y presented i n 
the i n s t r u c t i o n s is v e r y g o o d a n d is set 
f o r t h at the e n d of this ar t ic le . 

A s w i t h the F o r m 5498, there is n o w the 
e x p l a n a t i o n s t a t i n g that a n I R A i n c l u d e s 
a l l i n v e s t m e n t s u n d e r o n e I R A p l a n agree
m e n t . O n l y o n e F o r m 1099-R is to be f i l e d 
f o r a n y o n e o r m o r e d i s t r i b u t i o n s f r o m a n 
I R A , e v e n i f the d i s t r i b u t e d f u n d s c o m e 
f r o m d i f f e r e n t i n v e s t m e n t s , as l o n g as the 
s a m e d i s t r i b u t i o n c o d e a p p l i e s . T h e r u l e is 
u n c h a n g e d w h i c h states that m u l t i p l e 
F o r m 1099-Rs m u s t be p r e p a r e d if d i f fer 
ent r e a s o n c o d e s a p p l y to d i s t r i b u t i o n s . 

Who Must be Furnished the Form 
1099-R? 

T h e g e n e r a l s tatement that a p a y e r m u s t 
f i l e a F o r m 1099-R f o r e a c h p e r s o n to 
w h o m it m a d e a d e s i g n a t e d d i s t r i b u t i o n is 
u n c h a n g e d . A s tatement has b e e n a d d e d 
s a y i n g that a d i s t r i b u t i o n to a n alternate 
p a y e e w h o is a s p o u s e o r f o r m e r s p o u s e of 

the e m p l o y e e u n d e r a q u a l i f i e d d o m e s t i c 
re la t ions o r d e r ( Q D R O ) is repor tab le o n 
the F o r m 1099-R u s i n g the n a m e a n d T I N 
of the al ternate p a y e e . T h i s s tatement is 
not as correct as i t c o u l d be, s ince a n alter
nate p a y e e u n d e r a d i v o r c e decree c o u l d 
b e a c h i l d i n a d d i t i o n to b e i n g a s p o u s e . 
T h e i n s t r u c t i o n s a l so c o n t a i n a p r o v i s i o n 
w h i c h states that a transfer of a n interest i n 
a n I R A f r o m o n e s p o u s e to another s p o u s e 
u n d e r a d i v o r c e or s e p a r a t i o n agreement is 
tax free, a n d a F o r m 1(D99-R is not to be 
p r e p a r e d . 

Changes With Respect to Direct 
Rollovers/Withholding 

S o m e p e o p l e c o n t i n u e to m i s t a k e n l y 
b e l i e v e that the m a n d a t o r y 20% w i t h h o l d 
i n g r u l e a p p l i e s to I R A d i s t r i b u t i o n s just as 
it does to d i s t r i b u t i o n s f r o m q u a l i f i e d 
p l a n s a n d sec t ion 403(b) a n n u i t i e s . T h e 
i n s t r u c t i o n s m a k e it v e r y c lear that 20% 
w i t h h o l d i n g d o e s n o t a p p l y to d i s t r i b u 
t ions f r o m I R A s . 

T h e i n s t r u c t i o n s f i n a l l y a d d r e s s o n e of 
the m o s t f r e q u e n t l y askeid c o n s u l t i n g 
ques t ions , " D o w e , the I R A c u s t o d i a n , 
h a v e to col lect the 10% excise tax because 
the I R A rec ip ient is t a k i n g a d i s t r i b u t i o n 
a n d is not yet 59 1 / 2 ? " T h e statement is 
m a d e that y o u are n o t r e q u i r e d to w i t h 
h o l d this tax. A n a d d i t i o r « l e x p l a n a t i o n is 
p r o b a b l y n e e d e d s t a t i n g that the genera l 
w i t h h o l d i n g r u l e s a p p l y a n d that the 
rec ip ient c o u l d i n s t r u c t y o u to w i t h h o l d 
m o r e t h a n 10%, a n d this a d d i t i o n a l 
a m o u n t w o u l d c o v e r the 10% excise tax. 

T h e i n s t r u c t i o n s m a k e c lear that 
a l t h o u g h a d i rec t r o l l o v e r w i l l n o r m a l l y b e 
m a d e o n the b e h a l f o f a p a r t i c i p a n t of a 
q u a l i f i e d p l a n or sec t ion 403(b) a n n u i t y , a 
d i rec t r o l l o v e r m a y be m a d e for the 
e m p l o y e e ' s s u r v i v i n g s p o u s e , or for a 
s p o u s e or f o r m e r s p o u s e w h o is a n alter
nate p a y e e u n d e r a q u a l i f i e d d o m e s t i c 
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Form 5305A-SEP 
I n M a r c h of 1994 the I R S i s s u e d a n 

u p d a t e d v e r s i o n of the F o r m 5 3 0 5 A - S E P , 
S a l a r y R e d u c t i o n a n d O t h e r E l e c t i v e 
S i m p l i f i e d E m p l o y e r P e n s i o n - I n d i v i d u a l 
R e t i r e m e n t A c c o u n t s C o n t r i b u t i o n 
A g r e e m e n t . T h i s v e r s i o n stated it w o u l d 
e x p i r e o n M a r c h 31 ,1996 . 

A n e m p l o y e r w h o p r o p e r l y a d o p t s a 
F o r m 5 3 0 5 A - S E P w i l l h a v e es tab l i shed a 
S A R - S E P w h i c h a l l o w s its e l i g i b l e 
e m p l o y e e s to m a k e e lec t ive deferra l s as 
a u t h o r i z e d b y In terna l R e v e n u e C o d e sec
tion 408(k)(6). A S A R - S E P is v e r y s i m i l a r 
to a 401(k) p l a n i n that a n e l i g i b l e e m p l o y 
ee c a n d e f e r a p o r t i o n of h i s o r h e r p a y r o l l 
o r b o n u s i n t o a r e t i r e m e n t p l a n w h i c h 
rece ives s p e c i a l tax benef i t s . In g e n e r a l , a n 
e l i g i b l e e m p l o y e e o n a n a n n u a l c a l e n d a r 
y e a r bas is c a n defer the lesser of 15% of 
h i s o r her c o m p e n s a t i o n o r $9,500.00. 

M a r c h 31 ,1996 , c a m e a n d w e n t a n d the 
I R S h a d n o t y e t i s s u e d the n e w v e r s i o n . 
T h e IRS has r e c e n t l y i s s u e d the n e w f o r m 
t w o to three w e e k s la te . T h e n e w v e r s i o n 
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r e l a t i o n s o r d e r ( Q D R O ) . A direc t r o l l o v e r 
f o r a s u r v i v i n g s p o u s e n\ay o n l y be m a d e 
to a n I R A . It a p p e a r s that a d i rec t r o l l o v e r 
b e c a u s e of a Q D R O n\ay g o to another Q P 
o r 403(b) p l a n w h e n the d e e m e d rec ip ient 
i s a s p o u s e o r f o r m e r s p o u s e . 

T h e i n s t r u c t i o n s d i s c u s s the r e q u i r e 
m e n t s of a p l a n a d m i n i s t r a t o r to f u r n i s h 
t h e s e c t i o n 402(f) not ice . A p a r a g r a p h has 
b e e n a d d e d c o v e r i n g the not i ce require 
m e n t w h e n a r e c i p i e n t is r e c e i v i n g p e r i o d 
ic d i s t r i b u t i o n s w h i c h are e l i g i b l e r o l l o v e r 
d i s t r i b u t i o n s (i.e. a series f o r less t h a n 10 
y e a r s ) . T h e p a y e r (i.e. the p l a n a d m i n i s t r a 
tor) m u s t f u r n i s h the n o t i c e before the f irst 
p a y m e n t a n d at least o n c e a y e a r as l o n g as 
the p a y m e n t s c o n t i n u e . 

Discussion of Distribution Codes 
T h e instructioP.s i n d i c a t e that there are 

n o w three s i t u a t i o n s w h e r e the use of t w o 
n u m e r i c c o d e s o n o n e F o r m 1099-R is per 
m i t t e d . T h e s e are C o d e s 8 a n d 1, C o d e s 8 
a n d 2, a n d C o d e s 8 a n d 4. T h e n e w o n e is 
C o d e s 8 a n d 4. If t w o o t h e r n u m e r i c codes 
a p p l y to a d i s t r i b u t i o n , t h e n a F o r m 1099-R 
m u s t b e p r e p a r e d for e a c h type of d i s t r i b u 
t i o n c o d e . 

T h e i n s t r u c t i o n s n o w e m p h a s i z e that a 
C o d e 1 w i l l n e e d to b e u s e d i n the f o l l o w 
i n g s i t u a t i o n . " E v e n i f the e m p l o y e e / t a x 
p a y e r is 59 1 / 2 o r o v e r , use C o d e 1 if a 
ser ies of s u b s t a n t i a l l y e q u a l p e r i o d i c p a y 
m e n t s w a s m o d i f i e d w i t h i n 5 years of the 
d a t e the f i rs t p a y m e n t ( w i t h i n the m e a n i n g 
of s e c t i o n 72(q)(3) o r (t)(4)). F o r e x a m p l e , 
M r . B b e g a n p a y m e n t s that q u a l i f i e d for 
the e x c e p t i o n f o r p a r t of a series of sut>-
s t a n t i a l l y e q u a l p e r i o d i c p a y m e n t s u n d e r 
s e c t i o n 72(t)(2)(A)(iv) w h e n he w a s 57. 
W h e n he w a s 61, M r . B s u b s t a n t i a l l y m o d i 
f i e d the p a y m e n t s . Because the p a y m e n t s 
w e r e m o d i f i e d w i t h i n 5 years , use C o d e 1 
i n the y e a r the p a y m e n t s w e r e m o d i f i e d 
e v e n t h o u g h M r . B is o v e r 59 1 / 2 . " 

W i t h respect to the w i t h d r a w a l of a n 
excess c o n t r i b u t i o n after the d u e date of 
the i n d i v i d u a l ' s r e t i u n u n d e r C o d e sec t ion 
408(d)(5), the i n s t r u c t i o n s n o w r e a d , " . . . 
enter 0 (zero) i n b o x 2(a). Y o u m i g h t use 
C o d e 1 or 7 i n b o x 7 d e p e n d i n g o n the age 
o f the p a r t i c i p a n t . " T h e I R S has n e v e r 
g i v e n g o o d g u i d a n c e as to w h a t c o d e 
s h o u l d b e u s e d for the w i t h d r a w a l o f a n 
excess c o n t r i b u t i o n after the d u e date . T h e 
u s e o f the w o r d " m i g h t " d o e s not i m p l y 
that a p a y e r m u s t use these codes . 
H o w e v e r , the d e s c r i p t i o n f o r c o d e "8" is 
n o w l i m i t e d to b e i n g u s e d for d i s t r i b u t i o n s 
b e f o r e the d u e d a t e of the r e U i m . A t o n e 
t i m e the IRS i n s t r u c t i o n s c l e a r l y i n d i c a t e d 
that the " 8 " w a s u s e d to r e p o r t b o t h types 
o f excess c o n t r i b u t i o n s — tiiose w i t h 
d r a w n before the d u e d a t e a n d those vnth-
d r a w n after the d u e date . T h e IRS has n o w 
g i v e n t h e i n d i c a t i o n t h e y pre fer the use of 
C o d e 1 o r 7 w h e n a n excess is w i t h d r a w n 
af ter the d u e date . A z e r o i s s t i l l r e p o r t e d 
i n b o x 2a ( taxable a m o u n t ) , i f a p p l i c a b l e 
a n d if k n o w n . 

Corrective Distributions 
T h e IRS a d d e d the f o l l o w i n g to the 1 9 % 

F o r m 1099-R i n s t r u c t i o n s . T h i s is an exce l 
l ent s u m m a r y of the r e p o r t i n g r u l e s w h i c h 
m u s t b e c o m p l i e d w i t h w h e n there has 
b e e n a c o r r e c t i v e d i s t r i b u t i o n of a n excess 
d e f e r r a l , excess c o n t r i b u t i o n or excess 
aggregate c o n t r i b u t i o n . T h e r e r u l e s are n o t 
s i m p l e , b u t i t is now m u c h easier to u n d e r 
s t a n d t h e m because of the I R S ' s u m m a r y . 
Corrective Distributions.—You must report on Form 
109&-R corrective distributions of excess deferrals, excess 
contributions and excess aggregate contributions under 
section 401(a) plans, S«:tion 401 (l<) cash or deferred 
affangements, section 403(a) annuity plans, section 4C3(b) 
salary reduction agreements, and salary reduction simpli
fied employee pensions (SARSEPs under section 
408(k)(6)). Corrective cSstributions of an excess plus earn
ings are reportable on Fomi 1099-R for the year of the dis
tribution regardless of when the distribution Is taxable to 
the participant. Distribution Ckxie 8, P, or In some cases, D 
is entered in box 7 to designate the distribution and the 
year it Is taxable. 

if the excess and the earnings are taxable in two dHfef-
ent years, you must Issue two Fonro 1099-R to designate 
the year each is taxable. 

You must advise the plan participant at the time of the 
distribution of the year or years in which the dstribution is 
taxable and that K may be necessary to file an amended 
return for a prior tax year. 

For more information about reporting conective distrixi-
tions, see below; Codes 8, P, and D later; Notice 89-32, 
1989-1 C.B. 671; Notice 88-33, 1988-1 C.B. 513; Notice 
87-77, 1987-2 C.B. 385; Rev, proc. 91-44, 1991-2 C.B. 
733 (SARSEPs); and the regulations under -sections 401 (k) 
and 401 (m). 

Excess ds^erra/s.—Excess deferrals under section 
402(g) can occur in 401 (k) plans, 403(b) plans, or 
SARSEPs. If distributed by April 15 of the year foltowing 
the year of defeaal, the excess Is taxable to the particpant 
in the year of defen'ai, but the earnings are taxable in the 
year distributed. Except for a SARSEP, if the distribution 
occurs after April 15, both the excess and earnings are 

taxable in the year of deferral AND the year distributed. 
For a SARSEP, excess deferrals not withdrawn by Aprill 5 
are considered regular IRA contributions subject to IRA 
contribution limits. Coffective distributions of excess defer
rals are not subject to Federal income tax withhoWing or 
social security or Medkare taxes. For losses on excess | — 
deferrals, see tosses below. 

Excess contributions—Excess contributions can 
occur in a 401 (k) plan or a SARSEP. For a 401 (k) plan, if 
the withdrawal of the excess plus earnings occurs within 2 
1/2 months after the close of the plan year, the excess and 
earnings are taxable to the partklpant in the year defended. 
But if the corrective distribution is made after ihe 2 1/2-
month period, or the excess contribution (not including 
earnings) (and excess aggregate contributions in the case 
of a 401 (k) plan) is less than $100 (de minimis rule), the 
excess and earnings are taxsfcle in the year distributed. 
For recharacterized excess contributions, the excess is 
taxable in the year a corrective distribution wouW have 
occurred. (No Income is allocated to recharacterized 
amounts.) For a SARSEP, you must notify the partkapant 
by April 15 of the year after the year the excess contribu
tion was made that the participant must withdraw the 
excess and earnings. The excess contributwn is taxji)le to 
the partKipant In the year of deferral and the earnings are 
taxable in the year withdrawn. If the excess contribution 
(not Including earnings) Is less than $100; the excess is 
taxable in the year of notifk̂ tion and the earnings are tax
able in the year withdrawn. An excess contribution not 
withdrawn by April 15 of the year after the year of notilica-
txKi is consklered a regular IRA contributkxi subject to the 
IRA contribution limits. Excess contributions distributed 
within the 2 1/2-month period are not subject to Federal 
Income tax withholding or social security or Medicare 
taxes. But amounts distributed from a 401 (k) plan after the 
21/2-month period are subject to Federal income tax with
hoWing under sectkxi 3405. 

Excess aggregate conWbufioos.—Excess aggregate 
contributions under section 401 (m) can occur in 401(a), 
401 (k), 403(a), and 4C3(b) plans. A corrective dstributton of 
excess aggregate contributwns plus earnings within 2 1/2 
months after the dose of the plan year is taxable to the par-
tkapart in the year the cortributwns were made. A coreo-
live distribution made after the 2 1/2-month perkxl is tax-
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able in the year distributed. Report the gross distribution in 
box 1 of Form 1099-R. In box 2a, enter the excess and 
earnings distributed less any after-tax contributions. If the 
total excess contributions and excess aggregate contribu
tions distributed are less than $100 (excluding income), the 
distribution is taxable in the year of distribution made within 
2 1/2 months after the close of the plan year is not subject 
to Federal income tax withholding or social security or 
Medicare taxes. But amounts distributed after 2 1/2 months 
are subject to Federal income tax withholding under section 
3405. 

Losses.—If a corrective distribution of an excess defer
ral is made in a year after the year of deferral and a net 
loss has been allocated to the excess deferral, report the 
corrective distribution amount in boxes 1 and 2a of Fomi 
1099-R for the year of the distribution with the appropriate 
distribution code in box 7. However, taxpayers must 
include the total amount of the excess deferral (unadjusted 
for loss) in income in the year of deferral, and they may 
report a loss on the tax return for the year the corrective 
distribution is made. Therefore, provide the taxpayer with a 
separate statement that the excess deferral, unadjusted for 
loss, must be reported on the wages line of the tax return 
lor the year of the deferral and that the loss may be report
ed as a bracketed amount on the "Other income" line of 
the tax return for the year of the corrective distribution. 

Excess Annual Additions Under Section 415.—You 

Hiuo. :ci. .,t , Form 1099-R distributions made under 
Regulations section 1.415-6{b)(6)(iv) of elective deferrals 
or a return of employee contributions (and gains attribut
able to such employee contributions) to reduce excess 
annual additions arising from the allocation of forfeitures, a 
reasonable enor in estimating a participant's compensa
tion, or a reasonable error in detemiining the amount of 
elective deferrals that may be made for an individual under 
the limits Of section 415. 

Such distributions are not eligible rollover distributions 
although they are subject to income tax withholding under 
section 3405. They are not subject to social security, 
Medicare, or Federal Unemployment Tax Act (FUTA) 
taxes. In addition, such distributions are not subject to the 
early distribution tax under section 72(t) nor the excess 
distributions tax under section 4980A. 

You may report the distribution of elective deferrals and 
employee contributions (and gains attributable to such 
elective deferrals and employee contributions) on the 
same Form 1099-R. However, if other distributions are 
made during ttie year, they must be reported on a separate 
Form 1099-R. Because the distribution of elective deferrals 
is fully taxable (no part of the distribution is a return of the 
investment in the contract), report the total amount of the 
distribution in boxes 1 and 2a. Leave box 5 blank, and 
enter Code E in box 7. For a return of employee contribu
tions plus gains, enter the gross distribution in box 1, the 
gains attributable to the employee contributions being 

returned in box 2a, and the employee contributions being 
returned in box 5. Enter Code E in box 7. 

For more information, see Rev. Proc. 92-93, 1992-2 
C.B. 505. 

Falling the ADP or ACP Test After a Total 
Distribution.—II you make a total distribution in 19961 and 
file a Form 1099-R with the IRS and then discover in 1997 
that the plan failed either the section 401 (k)(3) ADP (actual 
deferral percentage) test for 1996 and you compute 
excess contributions or the section 401(m)(2) ACP (actual 
contribution percentage) test and you compute excess 
aggregate contributions, you must recharacterize part of 
the total distribution as excess contributions or excess 
aggregate contributions. First, file a CORRECTED Form 
1099-R for 1996 for the correct amount of the total distribu
tion (not including the amount recharacterized as excess 
contributions or excess aggregate contributions). Second, 
file a NEW Form 1099-R for 1996 for the excess contribu
tions and allocable earnings. 

To avoid a late filing penalty if the new Form 1099t-R is 
filed after the due date, enter in the Ixjttom margin of Fomn 
1096 the words "Filed to Conect Excess Contributions." 

You should also issue copies of the Forms 1099-R to 
the plan participant witr; an explanation of why these new 
forms are being issued, [Q 

Does a Series of Payments for 10 Years or Longer Qualify 
as Substantially Equal Periodic Payments? 

Many times the same term or concept is 
u s e d w i t h i n the Internal R e v e n u e C o d e . 

Y o u are m o s t f a m i l i a r w i t h the t e r m , or 
concept , " s u b s t a n t i a l l y e q u a l p e r i o d i c p a y 
m e n t " because of Internal R e v e n u e C o d e 
sec t ion 72(t)(2)(iv). T h e a d d i t i o n a l 10% tax 
d o e s not a p p l y to a d i s t r i b u t i o n f r o m a 
q u a l i f i e d p l a n or a n I R A w h i c h is " p a r t of a 
series of subs tant ia l ly e q u a l p e r i o d i c p a y 
m e n t s (not less f r e q u e n t l y t h a n a n n u a l l y ) 
m a d e for the l i fe (or l i fe expectancy) of the 
e m p l o y e r o r the jo int hves (or jo in t l i fe 
expectancy) of s u c h e m p l o y e e a n d h i s des
i g n a t e d b e n e f i c i a r y . " T h e IRS, i n N o t i c e 89-
25, set f o r t h three safe harbors - d i s t r i b u 
t i o n f o r m u l a s w h i c h , i f u s e d , w o u l d be 
f o u n d to be subs tant ia l ly e q u a l for p u r p o s 
es of C o d e sect ion 72(t). E a c h of the three 
m e t h o d s r e q u i r e the d i s t r i b u t i o n a m o u n t 
to be d e t e r m i n e d u s i n g the ant i c ipa ted l i fe 
expectancy of the par t i c ipant , o r jo int l i fe 
expectancy. 

T h e " s u b s t a n t i a l l y e q u a l p e r i o d i c p a y 
m e n t " t e rm, h o w e v e r , is also i m p o r t a n t 
because i t is u s e d i n C o d e sect ion 402(c). 
C o d e sect ion 402(c)(4) def ines w h a t is a n 
e l ig ib le r o l l o v e r d i s t r i b u t i o n f r o m a q u a l i 
f i e d p l a n . In general , a l l d i s t r i b u t i o n s are 
e l ig ib le to be r o l l e d o v e r except a d i s t r i b u 
t i o n w h i c h is one of a series of subs tant ia l ly 
e q u a l p e r i o d i c p a y m e n t s m a d e for the 
l i f e / j o i n t l i fe (expectancy) of the e m p l o y e e , 
o r for a spec i f i ed p e r i o d of 10 years or 
m o r e . H o w e v e r , R M D d i s t r i b u t i o n s are not 
e l i g i b l e to be r o l l e d o v e r . 

Note that for purposes of Code section 
402(c) (i.e. d e t e m u n i n g if a d i s t r i b u t i o n is 
e l i g i b l e to be r o l l e d over) the statute g i v e s 
t w o opboi te - a series of d i s t r i b u t i o n s o v e r 
a person's l i fe , or over 10 years or more. 
U n d e r the r o l l o v e r rules , it is clear that the 
series of p a y m e n t s o n l y needs to be for 10 
years or longer . It m a y be l o n g e r , b u t i t 
n e e d n o t be. 

T h e p u r p o s e of this art ic le is to p o i n t o u t 
that this o p t i o n or concept of 10 years does 
n o t exist u n d e r C o d e sect ion 72(t)(2)(A)(iv). 
T h u s , a series of d i s t r i b u t i o n s f o r 11 years 
w o u l d not q u a l i f y to be r o l l e d o v e r (and 
thus w o u l d not be subject to the m a n d a t o 
r y 20% w i t h h o l d i n g rule) , b u t each d i s t r i b 
u t i o n w o u l d s t i l l be subject to the 10% 
e x d s e tax. 

Q u e s t i o n & A n s w e r #5 of the r e g u l a t i o n s 
states that " F o r p u r p o s e s of d e t e r m i n i n g 
w h e t h e r a d i s t r i b u t i o n is a n e l i g i b l e 
r o l l o v e r d i s t r i b u t i o n , h o w is it d e t e r m i n e d 
w h e t h e r a series of p a y m e n t s is a series of 
s u b s t a n t i a l l y e q u a l p e r i o d i c p a y m e n t s o v e r 
a p e r i o d spec i f ied i n sect ion 402(c)(4)(A)?" 
T h e genera l r u l e is that the p r i n c i p l e s of 
sect ion 72(t)(2)(A)(iv) are to be u s e d . A n d 
p a r a g r a p h (d) of A - 5 states that the f o l l o w 
i n g r u l e s are to be u s e d to deterrrune 
w h e t h e r a series of p a y m e n t s f r o m a 
d e f i n e d c o n t r i b u t i o n p l a n q u a l i f y as s u b 
s tant ia l ly e q u a l p e r i o d i c p a y m e n t s for p u r 
poses of sect ion 402(c)(4)(A). 

T h e f irst r u l e is that the d e c l i n i n g b a l 
ance of years m e t h o d m a y be u s e d . U n d e r 

this m e t h o d the a m o u n t of the d i s t r i b u t i o n 
is ca l cu la ted b y d i v i d i n g the account b a l 
ance b y the n u m b e r of years r e m a i n i n g i n 
the p e r i o d . T h e c a l c u l a t i o n , of course , m u s t 
start w i t h the d i v i s o r b e i n g 10 or m o r e . 

T h e s e c o n d r u l e is tfiat a f lat a n n u a l d i s 
t r i b u t i o n w i l l q u a l i f y as a series of s u b s t a n 
t i a l l y e q u a l p e r i o d i c p a y m e n t s as l o n g as 
reasonable ac tuar ia l a s s u m p t i o n s w o u l d 
s h o w that the d i s t r i b u t i o n s c h e d u l e w i l l 
last f o r 10 years o r m o r e . 

Summary 
T h e rules w h i c h the I R S set f o r t h for p u r 

poses of d e t e r m i r u n g w h e t h e r a series o f 
d i s t r i b u t i o n s f r o m a q u a l i f i e d p l a n q u a l i f y 
to be r o l l e d are s i m i l a r , b u t are d i f ferent 
f r o m the ru les w h i c h a p p l y for p u r p o s e s of 
d e t e r m i n i n g w h e t h e r this s a m e series of 
d i s t r i b u t i o n s w i l l be e x e m p t f r o m the 10% 
e x d s e tax i m p o s e d b y sect ion 72(t). 

F o r e x a m p l e , a Q P p a r t i d p a n t , age 54, 
w i t h a l i fe expec tancy of 29.5 years w o u l d 
o w e the 10% e x d s e tax if she set u p a series 
of d i s t r i b u t i o n s o v e r 11 years (or o v e r a n y 
p e r i o d less t h a n 29.5 years) . T h i s series of 
d i s t r i b u t i o n s w o u l d not q u a l i f y as a n e l i g i 
ble r o l l o v e r d i s t r i b u t i o n a n d thus the 20% 
w i t h h o l d i n g r u l e w o u l d not a p p l y . 

S i m i l a r l y , a n I R A o w n e r , age 54, with a 
l i fe expectancy of 29.5 years w o u l d o w e the 
10% e x d s e tax if she set u p a series of d i s 
t r ibut ions o v e r 10 years (or o v e r a n y p e r i o d 
less t h a n 29.5 years) . 
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Status of Legislation 
O n M a r c h 28 ,1996 , the H o u s e p a s s e d a 

h e a l t h i r w u r a n c e r e f o r m b i l l . O n A p r i l 18, 
1996, t h e Senate p a s s e d its v e r s i o n of 
h e a l t h i n s u r a n c e r e f o r m l e g i s l a t i o n . T h e s e 
s e p a r a t e b i l l s w i l l n o w g o to the 
C o n f e r e n c e C o n w n i t t e e . 

T h e H o u s e b i l l c o n t a i n s a u t h o r i t y for 
m e d i c a l s a v i n g s accounts ( M S A s ) . T h e 
Senate b i l l d o e s not . In g e n e r a l , M S A s 
w o u l d b e a s p e c i a l t y p e of I R A a c c o u n t . 
T h e J a n u a r y n e w s l e t t e r s u m m a r i z e d 
M S A s . V i c e P r e s i d e n t G o r e has stated that 
P r e s i d e n t C l i n t o n w i l l v e t o a n y h e a l t h 
i n s u r a n c e r e f o r m l a w w h i c h i n c l u d e s 
M S A s . T h e c o n c e r n a p p e a r s to be that 
those p e o p l e w h o are h e a l t h y , o r p e r c e i v e 
t h e m s e l v e s as h e a l t h y , w i l l p u r c h a s e 
h e a l t h i n s u r a n c e w i t h a h i g h d e d u c t i b l e 
a n d t h e n use the i r M S A s to c o v e r the i r 
r e g u l a r h e a l t h expenses . P r e s i d e n t C l i n t o n 
c o n t e n d s that the d e c i s i o n b y h e a l t h y p e o 
p l e to n o t p u r c h a s e r e g u l a r p o l i c i e s ( l o w 
d e d u c t i b l e s ) w i l l m o s t l i k e l y resul t i n the 
p r e m i u m s f o r s u c h p o l i c i e s to increase 
s u b s t a n t i a l l y , t h u s m a k i n g s u c h p o l i c i e s 
t o o e x p e n s i v e a n d u n a v a i l a b l e to m a n y 
p e o p l e . 

T h e r e are a n u m b e r of p r o p o s e d I R A 
l a w c h a n g e s c o n t a i n e d w i t h i n the Senate 's 
h e a l t h i n s u r a n c e b i l l . T h e s e c h a n g e s d o 
" r e l a t e " to the h e a l t h r e f o r m b i l l s . 

F i r s t , a p e r s o n w i t h d r a w i n g f u n d s f r o m 
h i s o r h e r I R A o r 401(k) p l a n to p a y f o r 
l o n g - t e r m care i n s u r a n c e w o u l d n o t p a y 
the 10% excise tax, b u t w o u l d p a y i n c o m e 
tax o n the cunount w i t h d r a v m . 

S e c o n d , a p e r s o n w i t h d r a w i n g f u n d s 
f r o m h i s o r h e r I R A i n o r d e r to p a y h e a l t h 
i n s u r a n c e p r e m i u m s w o u l d n o t b e subject 
to the 10% exc ise tax as l o n g as the p e r s o n 
h a d r e c e i v e d u n e m p l o y m e n t c o m p e n s a 
t i o n f o r at least 12 w e e k s . T h e pierson 
w o u l d p a y i n c o m e tax o n the a m o u n t 
r e c e i v e d . 

T h i r d , a p e r s o n w i t h d r a w i n g f u n d s 
f r o m h i s o r h e r I R A i n o r d e r to p a y cata
s t r o p h i c m e d i c a l expenses (i.e. those i n 
excess of 7.5% of ad jus ted gross i n c o m e ) 
w o u l d n o t p a y tax o n the a m o u n t w i t h 
d r a w n . 

P r e s i d e n t C l i n t o n has a g a i n stated that 
he w o u l d l i k e to see a b i l l p a s s e d this year 
c o v e r i n g p e n s i o n a n d I R A changes . T i m e 
w i l l t e l l , i f j 

Error With Respect to Conduit 
IRA - NOT Correctible 

T a x e r r o r s c a n h a p p e n for n u m e r o u s reasons . A f i n a n c i a l i n s t i t u t i o n w h i c h serves as 
a n I R A c u s t o d i a n / t r u s t e e o r r e n d e r s serv ices to q u a l i f i e d p l a n s m u s t be a w a r e that 
m a n y m i s t a k e s are n o t correc table . S o m e t i m e s i t is the i n d i v i d u a l w h o m a k e s the e r r o r , 
s o m e t i m e s i t is y o i i r f i n a n c i a l i n s t i t u H o n , a n d s o m e t i m e s i t is the accountant o r a t torney . 
T h e party or parties responsible for the error will have to accept responsibility and pay 
f o r the h a r m they h a v e c a u s e d . 
The Factual Situation of the Letter Ruling 

A h u s b a n d a n d w i f e w e r e w o r k i n g w i t h a b r o k e r - d e a l e r . T h e y h a d b o t h recent ly 
r e t i r e d f r o m s e r v i c e f r o m their r e s p e c t i v e e m p l o y e r s a n d w a n t e d to r o l l o v e r the i r vest 
e d a c c o u n t ba lances f r o m the r e s p e c t i v e p l a n s i n w h i c h they h a d b e e n p a r t i c i p a n t s , to a 
n e w p r o f i t s h a r i n g p l a n w h i c h they h a d e s t a b l i s h e d w i t h respect to a n e w b u s i n e s s . 
T h e y h a d i n t e n d e d to b o r r o w f r o m the n e w p l a n so that they c o u l d i n v e s t i n o n e o r 
m o r e f a s t - f o o d f ranchises . S u c h a b o r r o w i n g c a n n o t g e n e r a l l y be d o n e w i t h respect to a n 
I R A , b u t is p e r m i s s i b l e , w i t h i n l i m i t s , f r o m a c o r p o r a t e - s p o n s o r e d q u a l i f i e d p l a n . 

T h e h u s b a n d ' s v e s t e d a c c o i m t b a l a n c e w a s r o l l e d o v e r c o r r e c t l y i n t o the n e w p r o f i t 
s h a r i n g p l a n . 

T h e w i f e ' s ves ted a c c o u n t b a l a n c e w a s not r o l l e d o v e r c o r r e c t l y . T h e f u n d s w h i c h 
c a m e to the b r o k e r / d e a l e r w e r e m i s t a k e n l y p u t i n t o h e r e x i s t i n g I R A account . T h a t is , 
the Q P f u n d s w e r e c o m m i n g l e d w i t h i n the I R A w i t h n o n - r o l l o v e r f u n d s . 

T h e b r o k e r / d e a l e r s u g g e s t e d to the w o m a n that s h e w r i t e the I R S e x p l a i n i n g the s i t u 
a t i o n a n d a s k i n g for a r u l i n g s t a t i n g that she w o u l d b e e l i g i b l e to take a d i s t r i b u t i o n 
f r o m the I R A a n d r o l l o v e r these f u n d s i n t o the n e w p r o f i t s h a r i n g p l a n . T h e 
b r o k e r / d e a l e r w a n t e d the IRS to u n d o the b r o k e r / d e a l e r ' s e r r o r . She w r o t e the I R S , b u t 
she d i d n o t rece ive the h o p e d - f o r r e s p o n s e . 

T h e I R S r u l e d that the I R A w a s n o t a " c o n d u i t " I R A as d e f i n e d i n C o d e s e c t i o n 
408(d)(3)(a)(ii) because there w e r e assets w i t h i n the I R A that w e r e a t t r ibutab le to a 
s o u r c e o t h e r t h a n a r o l l o v e r c o n t r i b u t i o n f r o m a n e m p l o y e e ' s t rus t d e s c r i b e d i n s e c t i o n 
401(a) w l i i c h is e x e m p t for tax u n d e r s e c t i o n 501(a). A n y a t t e m p t to n o w transfer or r o l l 
o v e r the f u n d s f r o m the I R A i n t o the p r o f i t s h a r i n g p l a n w o u l d b e a taxable d i s t r i b u t i o n . 
If there w a s s u c h a r o l l o v e r or t ransfer i n t o the p r o f i t s h a r i n g p l a n , the p r o f i t s h a r i n g 
p l a n w o u l d face d i s q u a l i f i c a t i o n . 

T h e r e is n o d o u b t that she w a s h a r m e d b y the b r o k e r / d e a l e r ' s e r ror . She a n d the b r o 
k e r / d e a l e r w i l l n e e d to d e t e r m i n e the extent of h e r f i n a n c i a l h a r m . 

Point of the Article 
A f i n a n c i a l i n s t i t u t i o n m u s t h a v e w e l l - e s t a b l i s h e d p r o c e d u r e s to h a n d l e the rece ipt of 

r o l l o v e r , d i r e c t r o l l o v e r a n d transfer c o n t r i b u t i o n s . T h e f i n a n c i a l consequences to a 
f i n a n c i a l i n s t i t u t i o n c a n be q u i t e h a r s h if the f u n d s are p l a c e d i n the " w r o n g " account . 
F o r e x a m p l e , f u n d s w h i c h s h o u l d h a v e g o n e i n t o a n I R A a c c o u n t are m i s t a k e n l y p u t 
i n t o a c h e c k i n g account . A taxable d i s t r i b u t i o n has o c c u r r e d a n d m u s t b e r e p o r t e d o n 
the F o r m 1099-R, or the penal t ies f o r n o t r e p o r t i n g the F o r m 1099-R w i l l a p p l y . Y o u 
m u s t h a v e w e l l - e s t a b l i s h e d p r o c e d u r e s o r y o u r i n s t i t u t i o n m a y e n d u p h a v i n g to c o m 
pensate a c u s t o m e r f o r the tax p r o b l e m s w h i c h y o u r p e r s o n n e l c a u s e d , 
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s h o w s a r e v i s i o n date of A p r i l 1996. T h i s v e r s i o n of 5 3 0 5 A - S E P conta ins n o e x p i r a t i o n 
date . 

When Must the New Form be Used? 
A n e m p l o y e r w h o u s e d the M a r c h 1994 v e r s i o n of 5 3 0 5 A - S E P to es tab l i sh o r a m e n d a 

S E P p r i o r to M a y 1996 is not r e q u i r e d to use the A p r i l 1996 v e r s i o n . T h a t is, e x i s t i n g 
p l a n s d o n o t n e e d to be a m e n d e d . W e w o u l d s u r m i s e the r e a s o n is that the changes to 
the f o r m h a v e b e e n v e r y m i n i m a l . I n g e n e r a l , the m a i n c h a n g e s w e r e to rep lace the v a r i 
o u s i n d e x e d a m o u n t s w h i c h a p p l i e d for 1994 a n d 1995 ($396, $9,240, a n d $99,000) b y the 
a m o u n t s w h i c h a p p l y for 1996 ($400, $9,500 a n d $100,000). 

S i n c e a s p o n s o r i n g e m p l o y e r w i l l n o t n e e d to s i g n the A p r i l 1996 v e r s i o n of F o r m 
5 3 0 5 A - S E P i f i t e s tab l i shed its p l a n p r i o r to M a y of 1996, t h e n y o u r f i n a n c i a l i n s t i t u t i o n , 
w h i c h serves as the I R A c u s t o d i a n / t r u s t e e w i l l not n e e d to o b t a i n the A p r i l 1996 v e r 
s i o n for y o u r f i les . 

T h e n e w f o r m w i l l n e e d to be u s e d for n e w S A R - S E P p l a n s es tab l i shed i n M a y of 1996 
o r later . A n o r d e r f o r m is e n c l o s e d f o r y o u r c o n v e n i e n c e . ^ ^ 


