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Court Cases Expand Deadline 
"or Correcting a Current-Year 
Excess Contribution 

r 

In terna l R e v e n u e C o d e s e c t i o n 408(d)(4) 
i n d i c a t e s that a c u r r e n t y e a r / e x c e s s c o n ­
t r i b u t i o n c a n be " c o r r e c t e d " if three 
r e q u i r e m e n t s are met . 

F i r s t , the i n c o m e w h i c h relates to the 
excess c o n t r i b u t i o n m u s t be w i t h d r a w n . 

S e c o n d , the I R A c o n t r i b u t o r / t a x p a y e r 
m u s t not h a v e c l a i m e d a d e d u c t i o n w i t h 
respect to the c o n t r i b u t i o n . 

T h i r d , the I R A c o n t r i b u t o r m u s t w i t h ­
d r a w the excess c o n t r i b u t i o n o n or before 
h i s o r her d e a d l i n e ( i n c l u d i n g extens ions) 
f o r f i l i n g that year ' s tax r e t u r n . If the 
excess c o n t r i b u t i o n is c o r r e c t e d i n a t i m e l y 
f a s h i o n , t h e n the s p e c i a l 6% excise tax for 
h a v i n g m a d e a n excess c o n t r i b u t i o n w i l l 
n o t b e o w i n g n o r w i l l the d i s t r i b u t i o n of 
the c o n t r i b u t i o n a m o u n t be i n c l u d e d i n 
i n c o m e for t a x a t i o n p u r p o s e s . 

T h e s t a t u t o r y l a n g u a g e seems q u i t e 
c lear w i t h respect to the t h i r d r e q u i r e ­
m e n t . T h e w i t h d r a w a l m u s t take p l a c e o n 
o r be fore the tax f i l i n g d e a d l i n e . N o r m a l l y 
this d e a d l i n e is A p r i l 15. 

T w o recent c o u r t cases h a v e c o n s i d e r e d 
the s i t u a t i o n w h e r e the I R A a c c o u n t h o l d e r 
g a v e not ice to the I R A c u s t o d i a n p r i o r to 
the f i l i n g d e a d l i n e that he or she w a n t e d 
to w i t h d r a w the c o n t r i b u t i o n p r e v i o u s l y 
m a d e ; b u t f o r s o m e r e a s o n , the I R A custo­
d i a n d i d not a c c o m p l i s h the task u n t i l 
after the f i l i n g d e a d l i n e . T h e t w o c o u r t 
cases h a v e a d o p t e d a p o s i t i o n f a v o r a b l e to 
the I R A a c c o u n t h o l d e r . T h e y r u l e d that 
e v e n t h o u g h the t a x p a y e r a c t u a l l y 
r e c e i v e d the w i t h d r a w a l of the c o n t r i b u ­
t i o n after the p e r s o n ' s d u e date , they w e r e 
s t i l l e n t i t l e d to the f a v o r a b l e tax t rea tment 
b e s t o w e d b y C o d e sec t ion 408(d)(4). 

T h e U n i t e d States T a x C o u r t , i n the case 
of James G . a n d S h i r l e y L . T h o m p s o n v . 
C o m m i s s i o n e r of I n t e r n a l R e v e n u e 
(6-11-96) c o n s i d e r e d the f o l l o w i n g s i t u a ­

t i o n . M r . T h o m p s o n w a s a p a r t i c i p a n t i n a 
d e f i n e d benef i t p l a n . H e r e c e i v e d a l u m p ­
s u m d i s t r i b u t i o n of $163,474.26 of w h i c h 
$136,877.04 w a s taxable . H e elected to r o l l 
o v e r the a m o u n t of $136,877.04. T h e o r i g i ­
na l tax r e t u r n f o r 1989 w a s f i l e d i n 
F e b r u a r y of 1990, a n d ref lected the n o n ­
taxable r o l l o v e r . T h e t a x p a y e r s c h a n g e d 
their m i n d s be fore A p r i l 15. T h e y d e c i d e d 
they w o u l d ra ther i n c l u d e the d i s t r i b u t i o n 
i n i n c o m e a n d p a y tax o n it. T h e t a x p a y e r 
reques ted f r o m the I R A c u s t o d i a n the 
r e t u r n of the c o n t r i b u t i o n p l u s e a r n i n g s 
o n A p r i l 10 ,1990, a n d c o m p l e t e d a l l of the 
necessary p a p e r w o r k . T h e I R A c u s t o d i a n 
f a i l e d to m a k e the d i s t r i b u t i o n u n t i l M a y 
11, w h i c h w a s w e l l after A p r i l 15. T h e IRS 
a r g u e d that the d i s t r i b u t i o n f r o m the I R A 
s h o u l d be i n c l u d e d i n i n c o m e i n 1990. 
T h i s c o u r t d e c i d e d that the d i s t r i b u t i o n 
w a s taxable i n 1989 because it f o u n d the 
s t a t u t o r y r e q u i r e m e n t w a s m e t b y the tax­
p a y e r w h e n he m a d e h i s request a n d c o m ­
p l e t e d a l l of the necessary p a p e r w o r k . 

T h e U n i t e d States T a x C o u r t i n the case 
of G . R i c h a r d s a n d Sara B. C h i l d s v . 
C o m m i s s i o n e r of In terna l R e v e n u e c o n ­
s i d e r e d the f o l l o w i n g s i t u a t i o n . Sara w a s a 
p a r t i c i p a n t i n a state r e t i r e m e n t f u n d . It 
w a s u n c l e a r w h e t h e r a d i s t r i b u t i o n f r o m 
this f u n d q u a l i f i e d to be r o l l e d o v e r to a n 
I R A . She o r i g i n a l l y t h o u g h t it d i d , a n d so 
she r o l l e d it o v e r . L a t e r , the p l a n a d v i s e d 
her that they d i d n o t b e l i e v e it q u a l i f i e d to 
be r o l l e d o v e r . She c a l l e d the I R A c u s t o d i ­
a n a n d d i r e c t e d its p e r s o n n e l to c o n v e r t 
the I R A a c c o u n t i n t o a n o n - I R A a c c o u n t . 
T h e I R A c u s t o d i a n d i d not h o n o r the tele­
p h o n e request . T h e ac tua l d i s t r i b u t i o n to 
Sara w a s m a d e i n 1990, after the tax f i l i n g 
d e a d l i n e for tax y e a r 1989. Sara , h o w e v e r , 
i n c l u d e d this d i s t r i b u t i o n o n h e r 1989 tax 
r e t u r n . T h e IRS a r g u e d that the ent i re d i s -
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Transferring an 
Inherited IRA -
Permissible or Not 

T h e IRS i n d i c a t e d s u c h a transfer is p e r ­
m i s s i b l e i n f o u r recent p r i v a t e letter r u l ­
i n g s — P L R 9623037-040. These p r i v a t e 
letter r u l i n g s a g a i n i l lus t ra te that the I R S 
is g o i n g to p e r m i t the transfer of i n h e r i t e d 
I R A s f r o m o n e I R A c u s t o d i a n to a n o t h e r 
i n o r d e r to a l l o w the I R A b e n e f i c i a r y to try 
to m a x i m i z e e a r n i n g s w i t h a d i f f e r e n t I R A 
c u s t o d i a n . 

T h e f a c t u a l s i t u a t i o n w h i c h is set f o r t h 
b e l o w e x p l a i n s w h y there w e r e f o u r let­
ters. R e m e m b e r that a p r i v a t e letter r u l i n g 
a p p l i e s o n l y to the t a x p a y e r w h o request­
ed it a n d c a n n o t be c i ted b y a t h i r d p e r s o n 
as p r e c e d e n t . 

A n I R A a c c o u n t h o l d e r es tabl i shed a n 
I R A ( I R A #1) i n 1979 w i t h I R A c u s t o d i a n 
#1. F o r d i s c u s s i o n p u r p o s e s w e w i l l 
a s s u m e the n a m e of the a c c o u n t h o l d e r is 
Jane D o e . Jane D o e w a s b o r n o n A u g u s t 
21 ,1916 . H e r r e q u i r e d b e g i n n i n g date w a s 
A p r i l 1, 1988. She d e s i g n a t e d her f o u r 
d a u g h t e r s as her benef i c ia r ies , each to 
rece ive a n e q u a l share . In 1991, Jane D o e 
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FDIC Issues 
Advance Notice of 
Proposed Rule and 
Requests 
Suggestions 

T h e B o a r d of D i r e c t o r s of the F e d e r a l 
D e p o s i t I n s u r a n c e C o r p o r a t i o n ( F D I C ) is 
s e e k i n g c o m m e n t o n w h e t h e r the d e p o s i t 
i n s u r a n c e r u l e s ( i n s u r a n c e regula t ions ) 
s h o u l d be s i m p l i f i e d , a n d if so , h o w . T h e 
B o a r d seeks c o m m e n t s to see if n e w r u l e s 
s h o u l d be p r o p o s e d a n d w h a t s h o u l d be 
the content or a p p r o a c h of a n y n e w ru les . 
T h e F D I C d i scusses a n u m b e r of spec i f i c 
p r o p o s a l s for s i m p l i f y i n g the rules . 
H o w e v e r , the F D I C m a k e s it c lear that it 
w i l l c o n s i d e r a l l s u g g e s t i o n s . T h e F D I C 
states that it p e r c e i v e s the p o s s i b l e n e e d 
for s i m p l e r r u l e s because of its exper ience 
w i t h n u m e r o u s i n s t i t u t i o n a l f a i l u r e s a n d 
c losures , the p a s s - t h r o u g h capi ta l r u l e s , 
a n d the n u m e r o u s ques t ions it is rece iv­
i n g . T h e F D I C i n t e n d s to re ta in the p r i m a ­
r y c o n c e p t that separate i n s u r a n c e c o v e r ­
age a p p l i e s f o r d i f f e r e n t types of accounts 
w h i c h are o w n e d i n d i f fe rent w a y s (r ights 
a n d capac i ty ) . T h e F D I C w a n t s a n y c o m -
m e n t e r to a d d r e s s h o w a n y n e w p r o p o s e d 
r u l e s w o u l d i m p a c t the c o n s u m e r a n d the 
b a n k i n g i n d u s h y . 

T h e F D I C asks that y o u s u b m i t y o u r 
c o m m e n t s so that they are r e c e i v e d b y the 

F D I C o n or b e f o r e A u g u s t 20 ,1996. Y o u 
s h o u l d a d d r e s s y o u r w r i t t e n c o m m e n t s to 
the O f f i c e of E x e c u t i v e Secretary, F e d e r a l 
D e p o s i t I n s u r a n c e C o r p o r a t i o n , 550 - 17th 
Street, N W , W a s h i n g t o n , D C 20429. If y o u 
w i s h , y o u m a y h a n d d e l i v e r t h e m to 
R o o m F-402 ,1776 " F " Street N W , 
W a s h i n g t o n , D C 20429 o n bus iness d a y s 
b e t w e e n 8:30 a . m . a n d 5:00 p . m . 
A l t e r n a t i v e l y , y o u m a y fax y o u r w r i t t e n 
response to 1-202-898-3838. T h e internet 
a d d r e s s is : c o m m e n t s @ F D l C . g o v 

I n its a d v a n c e not ice , the F D I C d i s c u s s ­
es s e v e n p o s s i b l e w a y s to s i m p l i f y its 
r u l e s . H o w e v e r , o n l y three of these p r o ­
p o s e d r e v i s i o n s a p p l y to p e n s i o n a n d I R A 
d e p o s i t s . T h e s e three p r o p o s a l s are s u m ­
m a r i z e d b e l o w . 

T h e f i rs t p r o p o s a l is a gener ic r e c o m ­
m e n d a t i o n . T h e r u l e s w o u l d be r e w r i t t e n 
to m a k e t h e m clearer a n d easier to u n d e r ­
s t a n d . P a r t 330 of the r e g u l a h o n w o u l d be 
r e a r r a n g e d . 

T h e s e c o n d p r o p o s a l w o u l d be to c o n ­
s i d e r r e v i s i o n of the r e c o r d k e e p i n g r u l e . 
T h e F D I C m a y l i k e to be g r a n t e d m o r e 
d i s c r e t i o n or f l e x i b i l i t y i n d e t e r m i n i n g 
o w n e r s h i p of d e p o s i t s h e l d i n a c u s t o d i a l 
or a f i d u c i a r y c a p a c i t y . C u r r e n t r u l e s 
s e v e r e l y restr ic t the F D l C ' s a b i l i t y to c o n ­
s i d e r e v i d e n c e o u t s i d e the d e p o s i t a c c o u n t 
r e c o r d s of a n i n s u r e d i n s t i t u t i o n i n deter­
m i n i n g o w n e r s h i p of a d e p o s i t . T h a t is , if 
the r e c o r d s c l e a r l y s h o w o w n e r s h i p i n a 
cer ta in p e r s o n ' s n a m e (and not i n a f i d u ­
c i a r y capac i ty ) , then the F D I C p o s s i b l y 
c a n n o t l o o k p a s t this r e c o r d a n d deter­
m i n e that there a c t u a l l y are o w n e r s other 

t h a n the l i s t e d p a r t y . 

T h e t h i r d p r o p o s a l is to r e c o m m e n d to 
C o n g r e s s that the F D I act (Federa l D e p o s i t 
I n s u r a n c e C o r p o r a h o n I m p r o v e m e n t A c t 
of 1991) be a m e n d e d to c h a n g e the w a y 
e m p l o y e e benef i t p l a n s are i n s u r e d . T h e 
F D I C b e l i e v e s the n e w rules are just too 
c o m p l e x — b o t h f o r the b a n k i n g i n d u s t r y 
a n d for the p u b l i c . A s y o u w i l l r eca l l , 
p a s s - t h r o u g h i n s u r a n c e coverage is n o t 
a v a i l a b l e to e m p l o y e e benef i t p l a n 
d e p o s i t s i f the a c c e p t i n g i n s t i t u t i o n d o e s 
not meet p r e s c r i b e d c a p i t a l r e q u i r e m e n t s . 
O n e m a j o r p r o b l e m is : If a d e p o s i t is m a d e 
at a n y i n s t i t u t i o n w i t h o u t the p r e s c r i b e d 
c a p i t a l , t h e n there is a rea l d i s a d v a n t a g e 
to the d e p o s i t i n g p l a n b u t n o rea l d i s a d ­
v a n t a g e to the i n s t i t u t i o n . T h e F D I C p r o ­
poses that the l a w be a m e n d e d so that a n 
i n s t i t u t i o n n o t m e e t i n g the c a p i t a l r e q u i r e ­
m e n t s c o u l d not accept the depos i t . A s i m ­
p l e r u l e w o u l d be o n e v e r y s i m i l a r to the 
r u l e w h i c h n o w g o v e r n s the acceptance of 
b r o k e r e d d e p o s i t s . T h e F D I C w a n t s to see 
h o w m u c h p u b l i c s u p p o r t they w o u l d 
h a v e if they w e r e to r e c o m m e n d this 
c h a n g e to C o n g r e s s . In 1991, C o n g r e s s 
w a s q u i t e p r o u d of the n e w a p p r o a c h 
w h i c h they a d o p t e d — the degree of 
i n s u r a n c e c o v e r a g e w o u l d be d e t e r m i n e d 
b y the c a p i t a l s tatus of the f i n a n c i a l i n s t i ­
t u t i o n . C o n g r e s s m a y be re luc tant to 
c h a n g e this a p p r o a c h . 

A s w i t h the I R S , it a p p e a r s that the 
F D I C a n d o t h e r g o v e r n m e n t a l agencies 
are a c t i v e l y s e e k i n g p u b l i c c o m m e n t s as 
to h o w e x i s t i n g r u l e s m a y be i m p r o v e d , [ Q 

"three Bankruptcy Cases 
^ ' ^ ^ f Substant ial assets are h e l d i n I R A s U . S . S u p r e m e C o u r t case — U . S . v . IRS w a s not Substant ial assets are h e l d i n I R A s 

a n d p e n s i o n plans. It is to be expected 
that creditors a n d b a n k r u p t c y trustees 
represent ing the interests of s u c h c r e d i ­
tors w i l l want the f u n d s i n I R A s a n d 

ua l i f i ed plans to be m a d e avai lable to 
p a y debts. The p r o b l e m is that E R I S A 
contains specific p r o v i s i o n s w h i c h gen­
eral ly protects the assets of a par t ic i ­
pant of a qual i f i ed p l a n f r o m most 
every creditor except the Internal 
R e v e n u e Service (IRS), a n d even, i n 
s o m e cases, the IRS. There is no federal 
l a w p r o v i d i n g such protect ion for I R A s , 
b u t most states have l a w s protec t ing 
I R A s . T h e basic concept of b a n k r u p t c y 
l a w is to establish a system to allocate 
w h a t m o n e y there is to l iqu idate exist­
i n g debt (but not a l l debtors are g i v e n 
the same pr ior i ty ) , and then to g ive the 
debtor a chance to start over . 

This article summarizes three 
recent court cases which dealt with 
the bankruptcy topic. 

T h e most important case is a recent 

U . S . S u p r e m e C o u r t case — U . S . v . 
R e o r g a n i z e d C F & I Fabricators of 
U t a h , Inc. et a l . , U .S . S u p r e m e C o u r t , 
N o . 95-325, d e c i d e d June 20,1996. 
Internal R e v e n u e C o d e sect ion 4971 
imposes a 107o tax o n any e m p l o y e r 
w h o has a n a c c u m u l a t e d f u n d i n g d e f i ­
c iency w i t h respect to its p e n s i o n p l a n 
(def ined benefit or m o n e y purchase 
plan) . C F & I needed to m a k e a $12.4 
m i l l i o n c o n t r i b u t i o n for 1989. It fa i led 
to m a k e this contr ibut ion . T h e IRS 
assessed the 10% excise; the IRS was 
o w e d the a m o u n t of $1.24 m i l l i o n . C F 
& I f i l e d u n d e r C h a p t e r 11 of the 
B a n k r u p t c y C o d e for reorganizat ion . 
The IRS a r g u e d that this tax of $1.24 
w a s ent i t led to p r i o r i t y status over v a r i ­
ous unsecured creditors because the 
sect ion 4971 tax was an excise tax for 
purposes of b a n k r u p t c y l a w . The d i s ­
trict court a n d the tenth c ircuit court of 
appeals r u l e d against the IRS. In fact, 
these courts even m a d e the IRS c l a i m 
r a n k b e l o w the c la ims of the unsecured 
creditors. T h e b o t t o m line w a s that the 

IRS w a s not g o i n g to collect any of the 
$1.24 m i l l i o n it w a s o w e d . T h e IRS 
a p p e a l e d to the S u p r e m e C o u r t . 

T h e S u p r e m e C o u r t r u l e d that the 
te rm "excise tax" has a very specific 
m e a n i n g wnthin the b a n k r u p t c y l a w . A 
tax for b a n k r u p t c y purposes m u s t have 
the intent of r a i s i n g m o n e y for the g o v ­
ernment . If the intent of the l a w is to 
p e n a l i z e a p a r t y , then the assessment is 
not a n excise tax for b a n k r u p t c y p u r ­
poses b u t is a penal ty . The g o v e r n ­
m e n t s p r i o r i t y to collect taxes u n d e r 
the Baiakruptcy C o d e ranks h igher than 
that of an u n s e c u r e d creditor , but n o 
p r i o r i t y is b e s t o w e d u p o n the col lect ion 
of penalt ies . 

T h e S u p r e m e C o u r t had no trouble 
f i n d i n g that the 10% assessment o n the 
a c c u m u l a t e d f u n d i n g def ic iency w a s a 
pena l ty a n d not a tax. T h u s , the IRS f 
h a d n o p r i o r i t y i n re lat ion to the other 
unsecured creditors . O n the other h a n d , 
the S u p r e m e C o u r t r u l e d that the l o w e r 
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i IRS Seminars on Magnetic/Electronic Filings 
of IRS Forms 1099,5498, W-2G and 1042-S 

T h e IRS issued A n n o u n c e m e n t 96-53 on 
June 17 ,1996. It is set f o r t h b e l o w . T h e IRS 
w i l l be h o l d i n g s e m i n a r s i n 13 cit ies to 
c o v e r the latest m a g n e t i c / e l e c t r o n i c f i l i n g 
of F o r m s 1099, 1098, 5498 a n d W - 2 G i n f o r ­
m a t i o n , b a c k u p w i t h h o l d i n g a n d p e n a l ­
ties r e l a t i n g to the f i l i n g of i n f o r m a t i o n 
r e t u r n s . 

Information Reporting Seminars 
R e p r e s e n t a t i v e s f r o m the M a r t i n s b u r g , 

C o m p u t i n g C e n t e r , I n f o r m a t i o n R e t u r n s 
B r a n c h , w i l l c o n d u c t s e m i n a r s i n 13 cit ies 
d u r i n g the m o n t h s of A u g u s t a n d 
S e p t e m b e r . T h e y w i l l c o v e r the latest 
m a g n e t i c / e l e c t r o n i c f i l i n g of F o r m s 1099, 
1098, 5498, a n d W - 2 G i n f o r m a t i o n , back­
u p w i t h h o l d i n g a n d p e n a l t i e s r e l a t i n g to 
the f i l i n g of i n f o r m a t i o n r e t u r n s . A repre ­
senta t ive f r o m In terna l R e v e n u e 
S e r v i c e / I n t e r n a t i o n a l w i l l d i s c u s s the f i l ­
i n g of F o r m 1042-S. 

F o l l o w i n g is a s c h e d u l e of s e m i n a r sites 
a n d dates , as w e l l as the t e l e p h o n e num­
bers of the In terna l R e v e n u e S e r v i c e 
of f ices closest to the sites. P lease contact 
these In terna l R e v e n u e S e r v i c e of f ices 
after J u l y 22 for the exact l o c a t i o n a n d 
t imes . T h e agenda for the day has also 
been included for your convenience. 

1966 INFORMATION 
REPORTING SEMINARS 

T e l e p h o n e 
Sites Dates N u m b e r s 

Atlanta, G A 9/10-11 (404)331-3808 

Baltimore, M D 8/20 (410) 962-2402 

Boston, M A 9/25 (617) 424-5310 

Chicago, IL 9/24-25 (312)886-1572 

Cincinnati , O H 9/17-18 (513) 684-2828 

Dallas, T X 8/27-28 (214) 767-3755 

Denver, C O 8/29 (303) 446-1667 

Los Angeles, C A 8/28-29 (304) 263-8700 

Minneapolis , M N 9/26 (612) 290-3320 

N e w York, N Y 9/26 (212)436-1023 

Seattle, W A 8/27 (206) 220-5803 

St. Louis, M O 9/19 (314)539-2161 

Tampa, F L 9/12 (904) 232-2514 

1966 INFORMATION 
REPORTING SEMINARS 

MORNING SESSION 

I R S / M A R T I N S B U R G C O M P U T I N G C E N T E R 

9:00 a.m. Welcome 

Magnetic M e d i a and Electronic 

FiUng of Forms 1099,1098,5498 & 

W - 2 G 

Backup W i t h h o l d i n g and Penalties 

I R S / I N T E R N A T I O N A L , 

10:45 a.m. Form 1042-S 

12:00.p-m. L u n c h . „ 

AFTERNOON SESSION 

S O C I A L S E C U R I T Y A D M I N I S T R A T I O N 

1:00 p.m. W-2 Magnetic Media 

Attention Paper Filers 
T h e 1 0 9 9 / W - 2 sessions are g e a r e d t o w a r d the m a g n e t i c m e d i a / e l e c t r o n i c f i l e r , a n d 

attendees s h o u l d expect p r e s e n t a t i o n s to h i g h l i g h t that f i l i n g o n l y . N o tax law repre­
sentative w i l l be present to answer questions. 

T h e F o r m 1042-S p r e s e n t a t i o n w i l l be s t r u c t u r e d to educate w i t h h o l d i n g agents o n 
the spec ia l r u l e s that a p p l y to i n d i v i d u a l s w h o are not U . S . c i t i z e n s o r r e s i d e n t a l i ens , 
a n d how to report that information to the recipient and IRS. 1̂  

Bankruptcy Cases—Continued from page 2 

courts w e r e w r o n g to say that the IRS' c l a i m 
w a s to r a n k l o w e r than tFiat of the other 
u n s e c u r e d creditors. T h e court f o u n d no 
author i ty for the other courts to place the 
IRS i n a l o w e r rar\ than the other creditors . 

T h e second case is — In re: H o w a r d 
M o r t e n H a r r i s , U n i t e d States b a n k r u p t c y 
C o u r t , M i d d l e Distr ict of F l o r i d a , N o 94-
7386-9P7, September 27,1995. T h i s case is 
interest ing because it raises the ques t ion : 
W h e n can, or s h o u l d , the b a n k r u p t c y court 
d o the IRS' job a n d m a k e a d e t e r m i n a t i o n 
that a p l a n , w h i c h o n its face w a s " q u a l i ­
f i e d , " was not achja l ly q u a l i f i e d because 
there was clear evidence (at least to the 
judge) that the p l a n v i o l a t e d v a r i o u s pen­
s i o n l a w s ? T h e l a w is w e l l settled that a n y 
m o n e y i n an E R I S A q u a l i f i e d p l a n is exempt 
f r o m creditors , i n c l u d i n g a b a n k r u p t c y 
trustee a n d b a n k r u p t c y judge. In this case 
the judge d e c l i n e d to f o l l o w a dec i s ion of 
the F i f t h C i r c u i t ( Y o u n g b l o o d v . F D I C ) that 
a n IRS de terminat ion that a p l a n w a s q u a l i ­
f i e d w a s not subject to r e v i e w b y the b a n k ­

ruptcy court . The debtor i n this p l a n h a d 
been the sole shareholder of a profess iona l 
corpora t ion . T h e p l a n h a d a total of e ight 
part ic ipants , i n c l u d i n g the debtor a n d his 
spouse. T h e IRS had issued this p l a n a 
favorable de terminat ion letter. T h i s b a n k ­
r u p t c y judge adopted the b a n k r u p t c y 
trustee's a r g u m e n t that the debtor , as 
trustee of the p l a n , f iad v io la ted E R I S A a n d 
so d i d not have a q u a l i f i e d p l a n because he 
h a d m i s u s e d p l a n assets b y m a k i n g exces­
s ive loans to himself , h a d inves ted p l a n 
assets i n properhes for his exc lus ive benefit , 
a n d had m a d e u n w i s e inveshnents . It w i l l 
be interest ing to see if this d e c i s i o n w i l l sur ­
v i v e the appeal process. 

T h e th i rd case dealt w i t h C h a p t e r 13 of 
the B a n k r u p t c y code. T h e r u l i n g f r o m this 
case is qui te technical , b u t it is s t i l l i m p o r ­
tant. The case was — In re: N e i l S o l o m o n , 
M . D . , U n i t e d States C o u r t of A p p e a l s , 
F o u r t h C i r c u i t , N o s . 94-2198 a n d 94-2263, 
October 23,1995. 

U n d e r C h a p t e r 13 the debtor m a y p r o ­
pose a p l a n to p a y his or her creditors . D r 

S o l o m o n h a d been s u e d b y three f o r m e r 
patients. T h e y w e r e s e e k i n g m i l l i o n s i n 
damages . H e w a s age 62. A t the t ime, he 
h a d a n I R A w i t h a fa ir m a r k e t v a l u e of $1.4 
m i l l i o n . U n d e r C h a p t e r 13, a debtor m u s t 
calculate his " d i s p o s a b l e i n c o m e . " D r . 
S o l o m o n calculated his d isposable i n c o m e 
a n d p r o p o s e d to pay $45,000 over a term of 
f ive years. D r . S o l o m o n d i d not propose 
that he w o u l d take d i s t r i b u t i o n s f r o m his 
I R A . T h e b a n k r u p t c y trustee a n d the c r e d i ­
tors a r g u e d that the concept of d isposable 
i n c o m e required h i m to i n c l u d e d i s t r i b u ­
tions f r o m his I R A . T h e appel late court d i s ­
agreed since the te rm "d i sposab le i n c o m e " 
d i d not expressly cover I R A s . T h e appel la te 
court m a d e sure to p o i n t out that just 
because it h a d r u l e d that the l a w d i d not 
require a n I R A d i s t r i b u t i o n be i n c l u d e d 
w h e n d e t e r m i n i n g d isposable income, tfiis 
d i d not m e a n that the l o w e r court h a d to 
a p p r o v e D r . S o l o m o n ' s p r o p o s e d p l a n . 
C h a p t e r 13 requires such a p l a n to be p r o ­
posed i n g o o d fa i th . F Q 
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t r i b u t i o n w a s taxable for 1990 tax p u r p o s ­

es because she w i t h d r e w it after A p r i l 15, 

1990. Sara a r g u e d that she h a d d o n e her 

best to w i t h d r a w the f u n d s b e f o r e the tax 

f i l i n g d e a d l i n e . Sara h a d b e e n t o l d b y the 

I R A c u s t o d i a n ' s p e r s o n n e l that the c o n v e r ­

s i o n w o u l d be d o n e , b u t t h e n s o m e o n e 

else o v e r r u l e d that p e r s o n a n d s a i d s u c h 

act c o u l d not be d o n e v i a t e l e p h o n e . N o 

o n e i n f o r m e d Sara of this p o l i c y u n t i l after 

A p r i l 15. T h e c o u r t r u l e d that Sara w a s 

ent i t l ed to use C o d e sec t ion 408(d)(4) as 

she h a d d o n e e v e r y t h i n g that c o u l d be rea­

s o n a b l y expected to c o m p l y w i t h this 

C o d e sect ion . 

These t w o cases i l lus tra te the T a x 

C o u r f s w i l l i n g n e s s to not a p p l y the l a w 

l i t e r a l l y w h e n the I R A a c c o u n t h o l d e r has 

d o n e w h a t w a s n e e d e d to c o m p l y w i t h 

C o d e sec t ion 408(d)(4), b u t the I R A custo­

d i a n d i d not c a r r y out their r e s p o n s i b i l i t y 

i n a timely m a n n e r . T h a t is , the T a x C o u r t 

has a l l o w e d the t a x p a y e r rel ief f r o m the 

IRS a n d not m a d e the I R A a c c o u n t h o l d e r 

seek legal redress f r o m the I R A c u s t o d i a n . 

F o r that reason these t w o c o u r t cases are 

g o o d n e w s for f i n a n c i a l i n s t i t u t i o n s w h i c h 

serve as a n I R A c u s t o d i a n , [ Q 

^ension 
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t rans fer red this I R A to I R A c u s t o d i a n #2. 

Jane D o e d i e d o n F e b r u a r y 2 ,1995 . 

Jane D o e ' s f o u r d a u g h t e r s h a v e a s k e d 
I R A c u s t o d i a n #2 to separate the ir m o t h ­
er 's I R A into f o u r separate shares — 
d a u g h t e r #1 as b e n e f i c i a r y of Jane D o e , 
d a u g h t e r #2 as b e n e f i c i a r y of Jane D o e , 
d a u g h t e r #3 as b e n e f i c i a r y of Jane D o e , 
a n d d a u g h t e r #4 as b e n e f i c i a r y of Jane 
D o e . A f t e r the c r e a t i o n of these f o u r sepa­
rate i n h e r i t e d accounts , each of the d a u g h ­
ters has reques ted that her s h a r e / i n h e r i t e d 
a c c o u n t be t ransferred to I R A c u s t o d i a n 
#3. T h e d a u g h t e r s b e l i e v e that they c a n 
m a x i m i z e their respec t ive i n v e s t m e n t 
r e t u r n s b y s u c h a transfer. T h e d a u g h t e r s 
u n d e r s t a n d that the d i s t r i b u t i o n s c h e d u l e 
w h i c h m u s t be c o n t i n u e d after their m o t h ­
er's d e a t h is b a s e d u p o n the l i fe e x p e c t a n ­
cy of the o ldes t d a u g h t e r . 

T h e IRS r u l e d that the s e g r e g a t i o n of the 

f o u r s u b a c c o u n t s d i d not affect the tax 

p r e f e r r e d status of the I R A a n d d o e s n o t 

r e s u l t i n a n y taxat ion to each d a u g h t e r . 

T h e IRS a lso r u l e d that a n y d i s t r i b u t i o n 

f r o m this s e g r e g a t e d / i n h e r i t e d a c c o u n t 

w i l l q u a l i f y as a d i s t r i b u t i o n o n a c c o u n t of 

d e a t h so the 10% excise tax u n d e r c o d e 

sec t ion 72(t) w i l l not be assessed. 

Quest ion . What is the best way for an I R A 
custodian/trustee to document a direct 
rollover? 

/ Answer . The IRA custodian/trustee 
wants to receive a copy of the Q P distribution 
form (the section 402(f) notice) which the plan 
administrator furnished to your IRA aistomer. 
This form clearly indicates that the plan 
administrator had made the determination 
that the distribution qualifies to be rolled over. 
A rollover certification form should be used 
when the plan administrator's form is not 
available. The IRA custodian also wishes to 
keep a photocopy of the check. 

Quest ion. A n I R A customer came to us on 
July 9th. H e just realized that he had s h o w n a 
$2,000 contribution on his 1995 tax return 
w h i c h he fi led on February 17,1996. H e for­
got to make his 1995 I R A contribution before 
A p r i l 15,1996. What can he do? 

Answer. It is not possible for him to make a 
contribution for tax year 1995 after A p r i l 15, 
1996. H e should file an amended tax return for 
1995 and inform the IRS that he did not make 
the $2,000 contribution which he had previ­
ously indicated and pay any resulting taxes. 

Quest ion. A n I R A customer has informed 
us that she heard that the 10% tax for distrib­
utions prior to age 59 1 /2 w i l l not apply to a 
distribution if she uses the funds to pay for 
college expenses or to make a d o w n payment 
on fier first house. Is she correct? have the 
niles changed? 

/ Answer. N o , not yet. Congress is consid­
ering numerous proposals to change the IRA 
mles. Al though in the last few years Congress 
has sent legislation to the President which 
would have changed the IRA rules, the 
President (both Bush and Clinton) have 
vetoed this proposed legislation for other rea­
sons. M u c h discussion which takes place on 
television and radio does not clearly inform 
people of what rules are only proposed and 
not yet enacted. 

Quest ion. Is it true that all married cou­
ples who have adjusted gross income in 
excess of $50,000 are ineligible to make an 
I R A contribution? 

/ Answer. N o . Remember that any person 
who does not attain age 70 1/2 or older during 
the year for which the contribution is made 
and who fias compensation, is eligible to make 
a contribution equal to the lesser of $2,000 or 
1007o of compensation. This is true whether 
the person or couple is an active participant in 
a pension plan or n o t A person's or a couple's 
adjusted gross income is important only to 
determine wha t portion of a contribution is 
deductible, and then only if one or both is an 
active participant in a pension plan. 

Quest ion. A n I R A accountholder has i n d i ­
cated that he wishes to take one distribution 
today and then another one in 30 days. H e 
wants and intends to roll over both distr ibu­
tions w i t h i n 60 days of today's distribution. 
W i l l he comply with the once per year 
rollover rule? 

/ Answer. N o . The rule is that an IRA 
accountholder is authorized by internal 
Revenue C o d e section to roll over one distrib­

ution per twelve month period per IRA. The 
once-per-year limit applies to a "distribution." 

Quest ion. Are we, as an I R A custodian, 
required to send out T I S A maturity notices 
with respect to our I R A time deposits? 

/ Answer . Yes. The Truth in Savings Act 
(TISA) applies to I R A deposits. Tfus includes 
the TISA mles with respect to mahjrity 
notices. 

Quest ion. O u r financial institution does 
not send out maturity notices because our 
I R A s are invested i n variable paying 
accounts. Are we in compliance w i t h T I S A 
when we do this? 

/ Answer. Maybe. A l l variable paying 
accounts are not savings accounts. Some finan­
cial instihjtions have the nustaken impression 
that their variable paying account which 
allows for additional contributions, but also 
Iras a penalty for early surrender prior to a 
maturity date, is not subject to the T I S A matu­
rity notice rules. Savings accounts are not sub­
ject to the TISA maturity mles, but time 
deposit accounts are. In general, a savings 
account does not have a mahjrity date or a 
penalty for early surrender, but a time deposit 
account does have a maturity date and a 
penalty for an early surrender. Thus, if your 
institution charges a fee for the early surren­
der of the account, then your institution most 
hkely should be hirnishing the required mahj­
rity notice. However, i t may be possible to 
draft a form so that the account is a savings 
account, but impose a fee on account of the 
"distribution" rather than the eariy surrender. 

Quest ion. We have an I R A accountholder, 
age 53, wi th a balance of $160,000. She w i s h ­
es to establish a substantially equal periodic 
payment schedule. W i t h an earnings rate of 
6%, she w o u l d be entitled to use the amorti­
zation method to be paid the annual amount 
of $11,623.83 She only wishes to be paid 
annually the amount of $9,500. S h o u l d she 
establish one I R A or two I R A s . 

/ Answer. T w o IRAs. This question illus­
trates a very important planning tecfuiique in 
any substantially equal periodic payment sihi-
ation. A s you k J i o w , the tax consequences are 
verj' harsh if for some reason the I R A account-
holder would revise the schedule and take out 
more money than the schedule provided. A n 
IRA accountholder can use the planning tech­
nique of having two IRAs rather than just one. 
The accountholder in this situation w o u l d put 
$130,775 (i.e. the amount needed to generate 
an annual payment of $9,500) in one IRA and 
the remainder of $29,225 in the second IRA. If 
she would need more money for some reason, 
she would take it from the second IRA. O n l y 
the distribution from the second IRA w o u l d be 
subject to the 10% excise tax. A l l previous dis­
tributions from the first IRA w o u l d not be sub­
ject to this tax. There is no reason to have more 
money in an IRA than is necessaiy to provide 
the required annual payment. I Q 

ne Pension Digest invites your questions and 
comments. Please address to "Check It Out," 
Collin W. Fritz & Associates, Ltd., P.O. Box 426, 
Brainerd, MN56401. 
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