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The Tax Technical Corrections 
Act of 1998 is Near Passage 

P O n M a y 7 ,1998 , the Senate 
f i n a l l y p a s s e d a b i l l 
w h i c h i n c l u d e s v a r i o u s 
t echnica l c o r r e c t i o n s to 

— the T a x p a y e r R e l i e f A c t 
of 1997. T h e s e t e c h n i c a l 
c o r r e c t i o n s are i n c l u d 

e d w i t h i n the IRS R e s t r u c t u r i n g a n d 
R e f o r m B i l l . T h e H o u s e of 
R e p r e s e n t a t i v e s passed s i m i l a r l e g i s l a t i o n 
i n N o v e m b e r of 1997. T h e C o n f e r e n c e 
C o m m i t t e e w i l l n o w m e e t to settle o n the 
f i n a l contents of the b i l l . T h e r e are s o m e 
d i f ferences b e t w e e n the t w o b i l l s . W e 
b e l i e v e that t echnica l c o r r e c t i o n s to the 
tax l a w s (and I R A l a w s ) w i l l be e n a c t e d 
w i t h i n the next 60-90 d a y s . 

T h e p u r p o s e of this ar t i c le is to g i v e a n 
o v e r v i e w of the technica l c o r r e c t i o n s m o s t 
l i k e l y to b e enac ted . 

E x c e p t as s p e c i f i c a l l y i n d i c a t e d b e l o w , 
these l a w changes w o u l d be r e t r o a c t i v e l y 
effect ive as of J a n u a r y 1 ,1998 (i.e. as if 
i n c l u d e d i n the 1997 A c t a n d a p p l y to tax
able years b e g i n n i n g after D e c e m b e r 31 , 
1997). 

R u l e C h a n g e s R e g a r d i n g 

C o n v e r s i o n o f T r o d i H o n o l I R A s 

I n t o R o t h I R A s 

1. A p p l i c a t i o n of the f o u r - y e a r s p r e a d 
or a v e r a g i n g r u l e w o u l d be e lec t ive a n d 
not m a n d a t o r y . If n o e l e c t i o n is m a d e , 
then the f o u r - y e a r s p r e a d is d e e m e d elect
e d . T h e e l e c t i o n w o u l d be i r r e v o c a b l e 
after the d u e date of the tax r e t u r n for the 
y e a r the c o n v e r s i o n o c c u r r e d . 

2. U n d e r c u r r e n t l a w a p e r s o n rece ives 
the tax benef i t o f s p r e a d i n g the i n c o m e 
r e a l i z e d f r o m the d i s t r i b u t i o n f r o m the 
t r a d i t i o n a l I R A o v e r f o u r years . C o n g r e s s 
be l i eves there needs to be a r e c a p t u r e r u l e 
if a p e r s o n w i t h d r a w s f u n d s f r o m the 
R o t h I R A b e f o r e the f o u r - y e a r r e q u i r e 
m e n t has b e e n m e t (i.e. 12-31-2001). T h e 
H o u s e r u l e p r o v i d e s for a s i m p l e 10% 
a d d i t i o n a l tax. I n s o m e s i t u a t i o n s u n d e r 

the H o u s e a p p r o a c h , the a m o u n t o w e d 
c o u l d be s u b s t a n t i a l . T h e Senate r u l e is not 
so s i m p l e , b u t it a l so is not so h a r s h . 
U n d e r the Senate a p p r o a c h , the a m o u n t to 
be i n c l u d e d i n i n c o m e for a n e a r l y d i s t r i b 
u t i o n d u r i n g the f o u r - y e a r p e r i o d w o u l d 
be the s u m of (1) the a m o u n t o t h e r w i s e 
i n c l u d a b l e i n i n c o m e u n d e r the f o u r - y e a r 
ru le , a n d (2) the lesser o f — t h e taxable p o r 
tion of the w i t h d r a w a l (and i n c o m e c o m e s 
o u t f irst) o r the r e m a i n i n g t a x a b l e p o r t i o n 
of the c o n v e r s i o n . T h e f o l l o w i n g e x a m p l e 
has b e e n p r o v i d e d b y the jo in t staff: 

"Example: Taxpayer A has a nondeductible 

IRA with a value of $100 (and no other 

IRAs). The SI00 consists of S75 of contribu

tions and $25 of earnings. A converts the 

IRA into a Roth IRA in 1998 and elects the 4-

year spread. As a result of the conversion, 

S25 is includible in income ratably over 4 

years (S6.25 per year). The 10-percent early 

withdrawal tax does not apply to the conver

sion. At the beginning of 1999, the value of 

the account is S110, and A makes a with

drawal of $10. Under the proposal, the with

drawal would be t reated as attr ibutable 

entirely to amounts that were includible in 

income due to the conversion. In the year of 

withdrawal, $16.25 would be includible in 

income (the $6.25 includible in the year of 

withdrawal under the 4-year rule, plus $10 

($10 is less than the remaining taxable 

amount of $12.50 ($25-$12.50)). In the next 

year, $2.50 would be includible In income 

under the 4-year rule. No amount would be 
includible in income in year 4 due to the con

version." 

3. C u r r e n t l a w d o e s not c o n t a i n a spec i f 
ic r u l e as to w h a t h a p p e n s if the i n d i v i d 
u a l w h o has m a d e a R o t h c o n v e r s i o n d i e s 
d u r i n g the f o u r - y e a r s p r e a d . T h e p r o 
p o s e d l a w w o u l d be : a l l r e m a i n i n g 
a m o u n t s s h a l l be i n c l u d e d i n the g r o s s 
i n c o m e of the d e c e d e n t for the y e a r of 
d e a t h . H o w e v e r , a n e x c e p t i o n is p r o v i d e d 
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Undoing a Roth 
Conversion -
Easy or Not 
and Expensive 
or Not? 

If the T e c h n i c a l C o r r e c t i o n s b i l l i s 
enacted i n t o l a w , it w i l l be easy a n d i n e x 
p e n s i v e to u n d o a R o t h c o n v e r s i o n . 

A s the l a w is c u r r e n t l y w r i t t e n , there 
are s o m e u n a n s w e r e d q u e s t i o n s a b o u t the 
a b i l i t y of a p e r s o n w h o has m a d e a R o t h 
c o n v e r s i o n / r o l l o v e r to correct it o r some
h o w " u n d o " it. T h e r e m i g h t be n u m e r o u s 
reasons for w a n t i n g to " u n d o " i t . T h e per
s o n f i n d s o u t he o r she is not e l i g i b l e 
because their m o d i f i e d ad jus ted gross 
i n c o m e exceeds the $100,000 l i m i t . T h e 
p e r s o n d e t e r m i n e s that he o r she d i d not 
u n d e r s t a n d as f u l l y as they w o u l d h a v e 
l i k e d the taxes w h i c h h a v e to be p a i d u p 
f r o n t u p o n a R o t h c o n v e r s i o n . 

T h e r e are t w o aspects to u n d o i n g a 
R o t h c o n v e r s i o n . T h e f irst aspect is to 
w i t h d r a w the m o n e y f r o m the R o t h . T h e 
d i s c u s s i o n b e l o w w i l l s h o w that th is is 
easy to d o . T h e s e c o n d aspect is to be able 
to p e r m i s s i b l y r e t u r n the m o n e y to a tra
d i t i o n a l I R A . T h e d i s c u s s i o n b e l o w w i l l 
s h o w that there is s o m e d o u b t that th is 
c a n be d o n e i n s o m e s i t u a t i o n s u n l e s s the 
technica l c o r r e c t i o n s are enac ted . 
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for the s u r v i v i n g s p o u s e . T h e s p o u s e m a y 
elect to c o n t i n u e to use the s a m e s p r e a d 
o p t i o n s w h i c h h i s or her deceased s p o u s e 
w o u l d h a v e u s e d . 

4. U n d e r c u r r e n t l a w a p e r s o n rece ives 
the tax benef i t of n o t h a v i n g to p a y the 
10% exc ise tax f o r a pre-59 1 / 2 d i s t r i b u 
t i o n w h e n h e o r she m o v e s f u n d s f r o m a 
t r a d i t i o n a l I R A to a R o t h I R A . H e o r she 
then c o u l d w i t h d r a w the p r i n c i p a l a n d 
not o w e a n y taxes. A p e r s o n u n d e r age 59 
1/2 has e f f e c t i v e l y taken a d i s t r i b u t i o n 
f r o m h i s o r h e r t r a d i t i o n a l I R A a n d a v o i d 
e d the 10% exc ise tax. T o p r e v e n t th is , the 
l a w w i l l b e c h a n g e d to i m p o s e the 10% 
excise tax o n a n y d i s t r i b u t i o n f r o m a R o t h 
I R A w h i c h o c c u r s w i t h i n the f i rs t f i v e 
years , to the extent that the d i s t r i b u t i o n is 
a t t r ibutab le to a m o u n t s that w e r e i n c l u d i 
ble i n i n c o m e d u e to the c o n v e r s i o n a n d 
to w h i c h the 10% excise tax w o u l d h a v e 
been a p p l i e d except for the R o t h c o n v e r 
s i o n e x c e p t i o n . 

5. U n d e r c u r r e n t l a w there are separate 
f ive -year " h o l d i n g " r e q u i r e m e n t s f o r r e g 
u lar R o t h c o n t r i b u t i o n s a n d R o t h 
r o l l o v e r / c o n v e r s i o n c o n t r i b u t i o n s . T h e 
b i l l w o u l d e l i m i n a t e the separate r u l e a n d 
w o u l d be c h a n g e d to a v e r y s i m p l e r u l e — 
the f i v e - y e a r h o l d i n g r u l e w o u l d c o m 
m e n c e w i t h the f irst year for w h i c h a n y 
c o n t r i b u t i o n to a R o t h I R A is m a d e . T h a t 
is , s u b s e q u e n t c o n t r i b u t i o n s o r c o n v e r 
s ions w o u l d n o t h a v e a n e w f i v e - y e a r 
p e r i o d . 

C o m m e n t — I f this r u l e is enacted , w e 
w o u l d r e c o m m e n d that I R A c u s t o d i a n s 
b e c o m e q u i t e aggress ive i n m a r k e t i n g the 
fact that e v e r y p e r s o n s h o u l d es tab l i sh a 
R o t h I R A (even of a m i n i m a l a m o u n t ) so 
that the f i v e - y e a r p e r i o d starts to r u n as 
s o o n as p o s s i b l e . T h e sooner it starts to 
r u n , the s o o n e r the t ime p e r i o d r e q u i r e 
m e n t w i l l b e m e t . F o r e x a m p l e , a l l p o t e n 
tial f i r s t - t i m e h o m e b u y e r s s h o u l d h a v e a 
R o t h I R A . 

6. T h e r e needs to be a n o r d e r i n g r u l e 
w i t h respect to d i s t r i b u t i o n s f r o m a R o t h 
I R A . F o r t a x a t i o n p u r p o s e s , a p e r s o n is 
c o n s i d e r e d to h a v e o n l y o n e R o t h I R A 
e v e n t h o u g h he o r she m a y a c t u a l l y h a v e 
m a n y R o t h I R A s a r i s i n g f r o m r e g u l a r 
R o t h I R A c o n t r i b u t i o n s a n d f r o m c o n v e r 
s ions i n m u l t i p l e years . T h e sequence of 
d i s t r i b u t i o n s w o u l d be: (a) r e g u l a r R o t h 
I R A c o n t r i b u t i o n s w o u l d c o m e o u t f i rs t ; 
(b) c o n v e r t e d a m o u n t s w o u l d c o m e o u t 
s e c o n d ( s tar t ing w i t h the a m o u n t s f irst 
c o n v e r t e d , a n d a m o u n t s c o n v e r t e d w h i c h 
w e r e t a x a b l e c o m e o u t be fore a n y n o n t a x 
able c o n v e r t e d a m o u n t s ) ; a n d (c) e a r n i n g s 
o n a n y of the a b o v e c o m e o u t last. 

7. T h e r e a r e s o m e p e o p l e w h o are o v e r 
age 70 1 / 2 w h o are not e l i g i b l e to r o l l 
o v e r / c o n v e r t s o m e or a l l of the i r t r a d i 
t i o n a l I R A f u n d s because the i r r e q u i r e d 
m i n i m u m d i s t r i b u t i o n p u t t h e m o v e r the 
$100,000 l i m i t . E f f e c t i v e f o r 2005 a n d s u b 
s e q u e n t y e a r s , a n y r e q u i r e d m i n i m u m d i s 
t r i b u t i o n w o u l d not c o u n t against the 
$100,000 l i m i t . 

8. It i s m a d e c lear that a S I M P L E - I R A 
a n d a S E P - I R A c a n n o t be d e s i g n a t e d as a 
S I M P L E R o t h I R A o r S E P R o t h I R A . 

9. C u r r e n t l a w is not a l l that k i n d to a 
p e r s o n w h o i m p e r m i s s i b l y ro l l s o v e r o r 
c o n v e r t s h i s o r h e r t r a d i t i o n a l I R A to a 
R o t h I R A . A c t u a l l y the l a w is q u i t e h a r s h . 
A n o t h e r ar t i c le d i scusses this subject . 

T h e p r o p o s e d l a w c h a n g e r e g a r d i n g 
c o r r e c t i o n s is v e r y f a v o r a b l e to the I R A or 
R o t h I R A a c c o u n t h o l d e r , as the p e r s o n is 
a l l o w e d a s i m p l e w a y to correct f o r a n 
e r r o n e o u s r o l l o v e r / c o n v e r s i o n o r to 
c h a n g e the t y p e of the I R A c o n t r i b u t i o n 
(e.g. f r o m a R o t h I R A c o n t r i b u t i o n to a tra
d i t i o n a l I R A c o n t r i b u t i o n o r v ice versa) . 

H o w e v e r , these l a w changes w i l l cause 
I R A c u s t o d i a n s s o m e a d m i n i s t r a t i v e 
h e a d a c h e s . T h e I R A a c c o u n t h o l d e r w i l l 
h a v e the right to ins t ruc t the I R A c u s t o d i 
a n that he o r she w i s h e s to t ransfer a p r e 
v i o u s c o n t r i b u t i o n (and the re la ted e a r n 
ings) to a d i f f e r e n t t y p e of I R A . T h i s trans
fer c a n e i ther b e a n i n t e r n a l t ransfer o r a n 
ex terna l t ransfer . F o r r e p o r t i n g p u r p o s e s , 
the e n t i t y r e c e i v i n g the transfer is to 
r e p o r t as if the o r i g i n a l c o n t r i b u t i o n h a d 
b e e n m a d e to its I R A . T h i s is a t y p e of 
r e t r o a c t i v e c o n t r i b u t i o n . N i c e c o n c e p t for 
tax p u r p o s e s , b u t it w i l l n o t b e the easiest 
c o n c e p t to b e i n c o r p o r a t e d in to I R A d a t a 
p r o c e s s i n g s y s t e m s . T h e r e needs to be a 
d e e m e d c o n t r i b u t i o n date w h i c h is d i f f e r 
ent f r o m the a c t u a l c o n t r i b u t i o n date . 
R u l e C h a n g e s R e g a r d i n g L i m i t s 

B a s e d U p o n M o d i f i e d A d j u s t e d 

G r o s s I n c o m e 

1. It w o u l d be m a d e c lear that a m a r r i e d 
p e r s o n f i l i n g a separate r e t u r n is e l i g i b l e 
to m a k e a R o t h I R A c o n t r i b u h o n , b u t the 
c o n t r i b u t i o n l i m i t w o u l d be m o d i f i e d b y 
u s i n g the r a n g e of i n c o m e f r o m $0-
$10,000. 

2. It w o u l d b e m a d e c lear that a n i n d i 
v i d u a l m a y c o n t r i b u t e u p to $2,000 a y e a r 
to a l l o f h i s o r h e r t r a d i t i o n a l a n d R o t h 
I R A s . 

3. It w o u l d b e m a d e c lear that the 
$150,000-$160,000 p h a s e o u t r a n g e a p p l i e s 
to a m a r r i e d p e r s o n f i l i n g a jo in t r e t u r n if 
that p e r s o n is n o t a n a c t i v e p a r t i c i p a n t 
a n d that the p h a s e o u t r a n g e of $50,000-
$60,000 ( for 1998) a p p l i e s to a m a r r i e d p e r 
s o n w h o is a n ac t ive p a r t i c i p a n t . 

C o m m e n t — ^ T h e t e c h n i c a l c o r r e c t i o n s 
b i l l d o e s n o t c l a r i f y w h e t h e r the $100,000 
e l i g i b i l i t y l i m i t m e a n s a m a r r i e d p e r s o n ' s 
a d j u s t e d gross i n c o m e or h is or h e r adjust 
e d g r o s s incom.e as c o m b i n e d w i t h h is o r 
h e r s p o u s e ' s a d j u s t e d gross i n c o m e . If 
they are c l a r i f y i n g the other ru les , they 
s h o u l d c l a r i f y th is o n e a lso s ince it is o b v i 
o u s l y the m o s t i m p o r t a n t . 
O t h e r L o w C h a n g e s R e g a r d i n g 

t h e T r a d i t i o n a l I R A 

1. U n d e r c u r r e n t l a w , m o s t d i s t r i b u 
t i o n s f r o m q u a h f i e d p l a n s are e l i g i b l e to 
b e r o l l e d o v e r to a t r a d i t i o n a l I R A . 
S o m e o n e d i d n o t l i k e the fact that u n d e r 
e x i s t i n g l a w a p e r s o n c o u l d r e c e i v e a 
h a r d s h i p d i s t r i b u t i o n f r o m a 401 (k) p l a n 
a n d yet r o l l the f u n d s o v e r to a n I R A . T h e 
l a w c h a n g e w o u l d m a k e s u c h d i s t r i b u 
tions o c c u r r i n g after D e c e m b e r 31 ,1998 , 
i n e l i g i b l e to be r o l l e d o v e r . 

2. If the I R S l ev ies against a n I R A or 
p e n s i o n a c c o u n t , the a m o u n t w i t h d r a w n 
is c o n s i d e r e d i n c o m e to the p e r s o n ( a n d 
h e o r she m u s t p a y i n c o m e tax o n the d i s 
t r i b u t i o n ) . If the p e r s o n is not yet age 59 

1 / 2 a n d n o o t h e r e x c e p t i o n a p p l i e s , the 
p e r s o n w i l l o w e the 10% excise tax. T h e 
l a w w o u l d b e c h a n g e d so that the 10% tax 
w o u l d not b e o w e d . T h i s w o u l d b e a n e w 
e x c e p t i o n to the assessment of the 10% 
exc ise tax. T h i s c h a n g e w o u l d be e f fec t ive 
to l e v i e s m a d e after the date of e n a c h n e n t . 
R u l e C h a n g e s R e g a r d i n g 

E d u c a t i o n I R A s 

1. A l t h o u g h the l e g i s l a t i v e h i s t o r y is 
c lear , a l a w c h a n g e w o u l d m a k e it l a w 
that there w o u l d b e a d e e m e d d i s t r i b u t i o n 
f r o m a n E d u c a t i o n I R A i n t w o s i t u a t i o n s . 
F i r s t , there w o u l d be a d e e m e d d i s t i - i b u -
tion d a t e of 30 d a y s after the b e n e f i c i a r y 
reaches age 30. S e c o n d , there w o u l d be a 
d e e m e d d i s t r i b u t i o n date of 30 d a y s after 
the b e n e f i c i a r y d i e s . 

2. T h e J a w w o u l d b e c l a r i f i e d to r e q u i r e 
that the d e s i g n a t e d b e n e f i c i a r y m u s t be a 
l i f e - i n - b e i n g . 

3 . T h e l a w w o u l d b e c l a r i f i e d to m a k e 
c lear that the 10% excise tax w o u l d n o t be 
o w e d if a n excess c o n t r i b u t i o n is w i t h 
d r a w n b e f o r e the d u e date of the b e n e f i 
c i a r y ' s tax r e t u r n ( p l u s extens ions) . If the 
b e n e f i c i a r y is not r e q u i r e d to f i l e a tax 
r e t u r n , t h e n the d e a d l i n e is the f o l l o w i n g 
A p r i l 15. 

4. C u r r e n t l a w g e n e r a l l y states that a 
10% a d d i t i o n a l tax w i l l be assessed i f the 
d i s t r i b u t i o n f r o m the E d u c a t i o n I R A m u s t 
b e i n c l u d e d i n c o m e . N o r m a l l y , a d i s t r i b u 
tion f r o m a n E d u c a t i o n I R A is i n c l u d i b l e 
i n i n c o m e b e c a u s e it i s not u s e d to p a y f o r 
q u a l i f i e d h i g h e r e d u c a t i o n expenses w i t h -

Continued on page 3 
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i n the p e r m i s s i b l e l i m i t s . H o w e v e r , a d i s 
t r i b u t i o n w h i c h is u s e d to p a y f o r e d u c a 
t i o n expenses w i l l be subject to tax ( a n d 
the 10% a d d i t i o n a l tax) if the t a x p a y e r 
elects to c l a i m H O P E o r L i f e t i m e 
L e a r n i n g c red i t w i t h respect to the b e n e f i 
c i a r y . T h e assessment of the 10% a d d i 
t i o n a l tax i n this s i t u a t i o n w o u l d be 
r e p e a l e d , a n d it s h o u l d be . 

5. It w o u l d be m a d e c lear that the 6% 
excise tax w h i c h a p p l i e s to a n excess c o n 
t r i b u t i o n to a n E d u c a t i o n I R A w o u l d 
a p p l y for each y e a r that a n excess r e m a i n s 
w i t h i n the E d u c a t i o n I R A , a n d not m e r e l y 
the year the excess is f i rs t m a d e . 

6. S ince 1990, C o d e sec t ion 135 has 
a l l o w e d a t a x p a y e r w h o p a y s q u a l i f i e d 
e d u c a t i o n a l expenses for h i m s e l f or her
self, a s p o u s e , or a n y d e p e n d e n t to 
e x c l u d e f r o m his or her gross i n c o m e a n y 
a m o u n t r e d e e m e d d u r i n g s u c h y e a r f r o m 
a n y q u a l i f i e d U . S . s a v i n g s b o n d . T h e 1997 
A c t a l l o w s a t a x p a y e r w h o r e d e e m s s u c h 
U . S . s a v i n g s b o n d to c o n t r i b u t e these to 
a n E d u c a t i o n I R A o r to a q u a l i f i e d State 
t u i t i o n p r o g r a m u n d e r C o d e sec t ion 529 
v e r s u s a c t u a l l y p a y i n g the e d u c a t i o n a l 
expenses , a n d s t i l l e x c l u d e the i n c o m e for 
tax c a l c u l a t i o n s . T h e d e f i n i t i o n of " e l i g i 
b le e d u c a t i o n a l i n s t i t u t i o n " as d e f i n e d i n 
C o d e sec t ion 135 w o u l d be r e v i s e d to be 
d e f i n e d the s a m e as it is i n C o d e s e c t i o n 
529. 

Y o u s h o u l d be a w a r e that there is 
a n o t h e r b i l l i n C o n g r e s s r i g h t n o w w h i c h 
w o u l d m a k e a d d i t i o n a l changes r e g a r d 
i n g E d u c a t i o n I R A s . T h i s tax b i l l w o u l d 
a l l o w p a r e n t s , c o r p o r a t i o n s a n d o thers to 
m a k e a n a n n u a l c o n t r i b u t i o n of u p to 
$2,000. R a t h e r t h a n l i m i t i n g w i t h d r a w a l s 
to b e i n g u s e d just f o r h i g h e r e d u c a t i o n 
expenses , w i t h d r a w a l s for p r i m a r y a n d 
s e c o n d a r y s c h o o l expenses w o u l d a l so be 
p e r m i t t e d . W e h a v e c h o s e n to not d e v o t e 
m u c h d i s c u s s i o n to this b i l l because 
P r e s i d e n t C l i n t o n has s a i d n u m e r o u s 
t i m e s that he w i l l veto it. M o s t l i k e l y , 
there are not s u f f i c i e n t votes to o v e r r i d e 
his v e t o , as the b i l l o n l y p a s s e d the Senate 
o n a 56-43 vote . 

S u m m a r y . W i t h i n the next 30-90 
d a y s . C o n g r e s s a n d P r e s i d e n t C l i n t o n 
s h o u l d enact a t e c h n i c a l c o r r e c t i o n s tax 
b i l l . A l t h o u g h there w i l l be a f e w " n e w " 
r u l e s , the p r i m a r y p u r p o s e of th is b i l l is 
to correc t o r c l a r i f y v a r i o u s I R A a n d tax 
p r o v i s i o n s of the T a x p a y e r R e l i e f A c t of 
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T h e c o r r e c t i o n m e t h o d c o n t a i n e d i n the 
technica l c o r r e c t i o n s b i l l is v e r y f a v o r a b l e 
for the R o t h I R A a c c o u n t h o l d e r , as the 
p e r s o n is a l l o w e d a s i m p l e w a y to correc t 
for a n e r r o n e o u s r o l l o v e r / c o n v e r s i o n o r to 
c h a n g e the t y p e of the I R A c o n t r i b u t i o n 
(e.g. f r o m a R o t h I R A c o n t r i b u t i o n to a t ra 
d i t i o n a l I R A c o n t r i b u t i o n or v i c e versa) . 
" E r r o n e o u s " m e a n s a n y c o n t r i b u t i o n the 
p e r s o n w i s h e s to n o t h a v e m a d e , f o r w h a t 
ever reason . 

T h e I R A a c c o u n t h o l d e r w i l l h a v e the 
r i g h t to i n s t r u c t the I R A c u s t o d i a n / 
trustee or I R A a n n u i t y s p o n s o r that he or 
she w i s h e s to t ransfer a p r e v i o u s c o n t r i b u 
t i o n (and the re la ted e a r n i n g s ) to a d i f f e r 
ent t y p e of I R A . T h i s t ransfer c a n e i ther be 
a n i n t e r n a l t ransfer o r a n ex terna l t ransfer . 
F o r r e p o r t i n g p u r p o s e s , the e n h t y r e c e i v 
i n g the transfer is to r e p o r t as if the o r i g i 
na l c o n t r i b u t i o n h a d b e e n m a d e to its I R A 
(be it t r a d i t i o n a l o r R o t h ) . T h i s is a t y p e of 
re t roac t ive c o n t r i b u t i o n . T h e o n l y r e q u i r e 
m e n t is that the a c c o u n t h o l d e r m a k e this 
request to t ransfer o n o r be fore the t a x - f i l 
i n g d e a d l i n e for the " c u r r e n t " y e a r p l u s 
ex tens ions . 

D i s c u s s i o n o f C u r r e n t L a w ( W i t h o u t 

t h e T e c h n i c a l C o r r e c t i o n s ) 

T h e r e is l i m i t e d c u r r e n t l a w o n this s u b 
ject. It is f o u n d in C o d e sec t ion 408(d)(4) 
a n d C o d e s e c t i o n 408A(3 ) (D) . 

C o d e sec t ion 408(d)(4) a l l o w s a p e r s o n 
to w i t h d r a w a c u r r e n t - y e a r / e x c e s s c o n t r i 
b u t i o n as l o n g as three r u l e s are met : (1) 
w i t h d r a w a l m u s t be o n or b e f o r e t a x - f i l i n g 
d e a d l i n e p l u s e x t e n s i o n s ; (2) the re la ted 
e a r n i n g s m u s t be w i t h d r a w n ; a n d (3) no 
tax d e d u c t i o n m u s t h a v e b e e n a l l o w e d 
w i t h respect to the c o n t r i b u t i o n . 

C o d e sec t ion 408A(3) (D) reads : : 
(D) CONVERSION OF EXCESS CONTRIBUTIONS.— 

If, no later than the due date for filing the 

return of tax for any taxable year (without 

regard to extensions), an individual transfers, 

from an individual retirement plan (other than 

a Roth IRA), contributions for such taxable 
year (and any earnings allocable thereto) to 
a Roth IRA, no such amount shall be includi

ble in gross income to the extent no deduc

t ion was a l lowed wi th respect to such 

amount. 

It s h o u l d b e c lear w h y the t echnica l cor 
r e c t i o n is necessary . A s w r i t t e n , 
408A(3) (D) a l l o w s o n e to t ransfer a c o n t r i 
b u t i o n m a d e to a t r a d i t i o n a l I R A to a R o t h 
I R A , b u t n o t f r o m a R o t h I R A to a t r a d i 
t i o n a l I R A . 

S t e p # 1 - W i t h d r a w i n g t h e F u n d s 

f r o m t h e R o t h I R A 

A p e r s o n m a y w i t h d r a w h i s o r h e r R o t h 
I R A c o n t r i b u t i o n b y u s i n g C o d e sec t ion 
408(d)(4). O n l y the i n c o m e e a r n e d w h i l e 
i n the R o t h I R A w o u l d be r e q u i r e d to be 
i n c l u d e d i n i n c o m e (i.e. taxable) . T h e 10% 
excise tax w o u l d a p p l y to this i n c o m e 
p o r t i o n , if a p p l i c a b l e . 

R e m e m b e r that the p e r s o n w i l l at th is 
p o i n t be r e q u i r e d to p a y i n c o m e tax u s i n g 
the f o u r - y e a r s p r e a d b e c a u s e he o r she 
w i t h d r e w the f u n d s f r o m the t r a d i t i o n a l 
I R A . T h e p e r s o n m a y a l s o b e subject to 
the t w o n e w p e n a l t y taxes if he o r she 
does not c o m p l y w i t h the f o u r a n d f i v e -
year h o l d i n g r e q u i r e m e n t s as p r o p o s e d 
u n d e r the t echnica l c o r r e c t i o n s . 

S t e p # 2 - R e t u r n i n g t h e F u n d s t o 

t h e T r a d i t i o n a l I R A 

T h e c u r r e n t l a w is v e r y m u r k y c o n c e r n 
i n g w h e t h e r or n o t a p e r s o n w h o has 
w i t h d r a w n f u n d s f r o m a t r a d i t i o n a l I R A 
a n d r o l l e d or c o n v e r t e d t h e m to a R o t h 
I R A c a n u n d o that r o l l o v e r / c o n v e r s i o n 
b y w i t h d r a w i n g s u c h f u n d s a n d r o l l i n g 
t h e m b a c k in to the t r a d i t i o n a l I R A . W e 
h a v e not seen the IRS d i s c u s s this subject . 
W e b e l i e v e the i n d i v i d u a l c o u l d . H e o r 
she, h o w e v e r , w o u l d h a v e to c o m p l y w i t h 
the 60 -day r o l l o v e r r u l e . If the 60 -day 
p e r i o d has e x p i r e d , then the r o l l o v e r 
m e t h o d is not a v a i l a b l e to r e t u r n the 
f u n d s to a t r a d i t i o n a l I R A . 

B y r e t u r n i n g the f u n d s to the t r a d i t i o n 
al I R A w i t h i n the 60 d a y s (i.e. a s t a n d a r d 
r o l l o v e r ) , p r e s u m a b l y the o r i g i n a l d i s t r i b 
u t i o n w o u l d n o l o n g e r b e taxable , a n d 
p e n a l t y taxes w h i c h a p p l y to e a r l y w i t h 
d r a w a l s f r o m a R o t h I R A w o u l d a l so not 
a p p l y . 

C o n c l u s i o n . Y o u w i l l h a v e s o m e cus 
t o m e r s w h o c o n v e r t the i r t r a d i t i o n a l I R A 
to a R o t h I R A a n d then la ter d e c i d e they 
c o u l d n o t or s h o u l d n o t h a v e d o n e so . 
M o s t l i k e l y the technica l c o r r e c t i o n s b i l l 
w i l l p r o v i d e t h e m a n easy w a y to u n d o 
the R o t h c o n v e r s i o n . A n y p e r s o n w h o 
w i s h e s to u n d o the i r R o t h c o n v e r s i o n w i l l 
need to d e c i d e b e t w e e n u s i n g the s tan
d a r d r o l l o v e r r u l e s , if a v a i l a b l e , o r w a i t 
i n g for the t e c h n i c a l c o r r e c t i o n s to b e c o m e 
l a w . W e b e l i e v e the m o r e c o n s e r v a t i v e 
a p p r o a c h is to w a i t u n t i l the t echnica l cor 
rec t ions b e c o m e l a w a n d t h e n m a k e the 
c o r r e c t i n g transfer f r o m the R o t h I R A 
b a c k to the t r a d i t i o n a l I R A . Pr D 
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It a p p e a r s f r o m recent c o n s u l t i n g ca l l s 
that there is a g o o d d e a l of c o n f u s i o n 
r e g a r d i n g the p r o p e r r e p o r t i n g of S E P 
c o n t r i b u t i o n s o n the 1997 F o r m 5498. 
M o s t I R A s o f t w a r e is w r i t t e n so o n e c a n 
i d e n t i f y for w h a t tax year a c o n t r i b u t i o n is 
m a d e . T h i s is c e r t a i n l y n e e d e d for IRS 
r e p o r t i n g p u r p o s e s for I R A s . It is a lso 
d e s i r e d f r o m a c u s t o m e r ser\'ice s t a n d 
p o i n t , b u t n o l o n g e r n e e d e d for p u r p o s e s 
of p r e p a r i n g " r e q u i r e d " repor ts to the I R S 
for S E P - I R A s a n d S I M P L E - l R A s . 

A n I R A c u s t o d i a n m u s t repor t S E P c o n 
t r i b u t i o n s o n the 1997 F o r m 5498 a n d w i l l 
be r e q u i r e d to r e p o r t S E P c o n t r i b u t i o n s 
for f u t u r e years . T h e IRS ' 1997 i n s t r u c 
t ions f o r b o x 6, S E P C o n t r i b u t i o n s , are 
v e r y b r i e f as they r e a d , " S h o w s the S E P 
c o n t r i b u t i o n s m a d e i n 1997. If m a d e b y 
y o u r e m p l o y e r d o not d e d u c t o n y o u r tax 
r e t u r n . If y o u m a d e the c o n t r i b u t i o n s as a 
s e l f - e m p l o y e d p e r s o n (or partner) they 
m a y be d e d u c t i b l e . See P u b . 560." 

I h a v e u n d e r l i n e d the w o r d " i n . " T h e 
w o r d is not " f o r . " U n f o r t u n a t e l y , the IRS 
d o e s n o t o f fe r a n y a d d i t i o n a l e x p l a n a t i o n 
or i l l u s t r a t i o n . 

" I n " m e a n s i n . Y o u m u s t insert i n b o x 6 
those S E P c o n t r i b u t i o n s m a d e i n 1997 (i.e. 
those m a d e f r o m J a n u a r y 1,1997, to 
D e c e m b e r 31,1997) w h e t h e r m a d e for tax 
year 1996 or 1997. A n y 1997 S E P c o n t r i b u 
t ions m a d e i n 1998 w i l l be r e p o r t e d o n the 
1998 F o r m 5498 a l o n g w i t h a n y 1998 c o n 
t r i b u t i o n s m a d e before D e c e m b e r 31 , 
1998. 

J u r " e d u c a t e d " guess for th is a p p r o a c h 
b y the IRS is that the IRS u n d e r s t a n d s that 
it is i m p o s s i b l e for a b a n k to f u r n i s h , o n a 
t i m e l y b a s i s , i n f o r m a t i o n o n S E P c o n t r i b u 
t ions o n a tax-year basis s ince the l a w p r o 
v i d e s that S E P c o n t r i b u t i o n s m a y be m a d e 
b y the e m p l o y e r later t h a n A p r i l 15 (or 
e v e n the F o r m 5498 f i l i n g d e a d l i n e of M a y 
31) if the c o n t r i b u t i n g e m p l o y e r has a 
v a l i d tax e x t e n s i o n . T h e best i n f o r m a t i o n 
the IRS c a n get is "aggregate i n f o r m a t i o n " 
w h i c h c a n b e r e v i e w e d i n c o n j u n c t i o n 
w i t h the t a x p a y e r ' s c l a i m e d tax d e d u c 
t ions f o r t w o to three years to see if a per 
sons ' tax r e t u r n is b e i n g p r e p a r e d correct 
l y . A l s o , a n e m p l o y e r c a n es tab l i sh a S E P 
o n a f i s c a l - y e a r basis , a n d this m a k e s 
r e p o r t i n g S E P c o n t r i b u t i o n s o n the F o r m 
5498 a n d a cer ta in tax year i m p o s s i b l e . 
T h e IRS u n d e r s t a n d s this . 
A n I R A c u s t o d i a n m a y f i n d it d e s i r a b l e to 

f u r n i s h a w r i t t e n e x p l a i i a t i o n to its cus 
t o m e r s . Y o u r c u s t o m e r s m a y a lso expec t 
that b o x 6 of the F o r m 5498 w i l l s h o w 
the i r S E P c o n t r i b u t i o n s for tax y e a r 1997, 
a n d this is n o t the case. Y o u m a y w i s h to 
a n s w e r a p o t e n t i a l q u e s t i o n s b e f o r e it is 
a s k e d . 

Tax Issues 
Related to 
Death of a Roth 
Conversion IRA 
Accountholder 

I n th is a r t i c l e w e w i l l d i s c u s s t w o s e p a 
rate t i m e s w h e n taxes c o u l d be o w i n g d u e 
to the d e a t h of a R o t h C o n v e r s i o n I R A 
a c c o u n t h o l d e r . B o t h s i t u a t i o n s o c c u r i f the 
a c c o u n t h o l d e r d ies v idthin the f i rs t f i v e 
y e a r s of e s t a b l i s h i n g the account . T h e f i rs t 
i n s t a n c e is the p a y m e n t of taxes o n the 
o r i g i n a l r o l l o v e r a m o u n t , a n d the s e c o n d 
ins tance is the taxes o w e d o n the d i s t r i b u 
t i o n s m a d e to the benef i c ia r ies . 

If a r o l l o v e r f r o m a t r a d i t i o n a l I R A to a 
R o t h C o n v e r s i o n I R A o c c u r s d u r i n g 1998, 
the d i s t r i b u t i o n is taxable o v e r the f o u r -
y e a r p e r i o d b e g i n n i n g i n 1998. F o r e x a m 
p l e , T r o y M i c h a e l r o l l e d o v e r a $40,000 
I R A d i s t r i b u t i o n to a R o t h C o n v e r s i o n 
I R A o n M a r c h 10, 1998. T h e a m o u n t of 
$10,000 w i l l be i n c l u d a b l e i n T r o y ' s gross 
i n c o m e i n e a c h tax year—1998 ,1999 , 2000 
a n d 2001. 

L e f s assum.e T r o y d i e s o n A p r i l 11, 
1999. T r o y p a i d the taxes o n the f irst 
$10,000 f o r 1998. W h o p a y s the taxes o n 
the r e m a i n i n g $30,000? 

T r o y ' s p e r s o n a l representa t ive w o u l d 
i n c l u d e the r e m a i n i n g a m o u n t i n T r o y ' s 
gross i n c o m e for the taxable year that 
i n c l u d e s the date of h i s d e a t h . I n o t h e r 
w o r d s , the f i n a l i n c o m e tax r e t u r n of T r o y 
M i c h a e l w o u l d p a y the taxes b y i n c l u d i n g 
the ent i re r e m a i n i n g $30,000 in T r o y ' s 
g r o s s i n c o m e for 1999. If e lec ted , the s u r 
v i v i n g s p o u s e a n d the p e r s o n a l r e p r e s e n 
ta t ive m a y agree to f i le a jo int r e t u r n . O r , 
the r e p r e s e n t a t i v e of T r o y M i c h a e l m a y 
f i l e — m a r r i e d f i l i n g separa te ly . 

If the s p o u s e is the o n l y b e n e f i c i a r y of a 
R o t h C o n v e r s i o n I R A , there is a n a d d i 
t i o n a l o p t i o n . In o u r e x a m p l e , T r o y ' s w i f e 
m a y i n c l u d e the r e m a i n i n g a m o u n t i n her 
g r o s s i n c o m e i n the s a m e taxable years as 
T r o y w o u l d h a v e , h a d he l i v e d . She c o u l d 
i n c l u d e $10,000 i n h e r g r o s s i n c o m e f o r 

tax y e a r s 1999, 2000 a n d 2001 w h i c h c o u l d 
r e s u l t i n a r e d u c t i o n to the i n c o m e taxes 
o w e d . 

N o w that w e h a v e d i s c u s s e d the taxa
t i o n of the o r i g i n a l r o l l o v e r a m o u n t , l e f s 
d i s c u s s the b e n e f i c i a r y issues. 

If T r o y ' s s p o u s e w a s the o n l y b e n e f i c i a 
r y , she w o u l d a u t o m a t i c a l l y b e c o m e the 
o w n e r of the R o t h I R A . She s h o u l d n o w 
d e s i g n a t e h e r o w n benef i c iar ies , a n d she 
has c o m p l e t e c o n t r o l of w h e n , or if, w i t h 
d r a w a l s take p l a c e d u r i n g her l i f e t i m e . 

If the p r i m a r y benef ic iar ies of T r o y ' s 
a c c o u n t w e r e h i s w i f e a n d three sons , a l l 
f o u r b e n e f i c i a r i e s w o u l d h a v e t w o 
o p t i o n s . T h e y c o u l d ei ther w i t h d r a w the 
f u n d s o v e r a f i v e - y e a r p a y o u t , o r they 
c o u l d c h o o s e a l i f e - d i s t r i b u t i o n s c h e d u l e . 

• T h e f i v e - y e a r p a y o u t m e a n s that the 
R o t h I R A m u s t b e w i t h d r a w n e n t i r e l y b y 
D e c e m b e r 31 of the year that c o n t a i n s the 
f i f t h a n n i v e r s a r y of the a c c o u n t h o l d e r ' s 
d e a t h . In o u r e x a m p l e , the p l a n w o u l d 
h a v e to be c l o s e d b y 12-31-2004. 

• T h e l i f e - d i s t r i b u t i o n m e t h o d is b a s e d 
o n the s i n g l e l i fe e x p e c t a n c y of each 
b e n e f i c i a r y , r e d u c e d b y one for each y e a r . 
T h i s o p t i o n m u s t be c o m m e n c e d n o later 
t h a n D e c e m b e r 31 of the year after the 
a c c o u n t h o l d e r ' s d e a t h . T h e r e f o r e , i n o u r 
e x a m p l e , the w i f e a n d each of the three 
s o n s w o u l d h a v e a d i f f e r e n t p a y o u t 
s c h e d u l e b a s e d o n the i r i n d i v i d u a l l i f e 
e x p e c t a n c y , a n d w o u l d need to start the 
d i s b n b u t i o n s b y D e c e m b e r 31, 2000. 
W h a t a r e t h e t a x c o n s e q u e n c e s 

o f t h e d i s t r i b u t i o n s t h a t t h e 

b e n e f i c i a r i e s r e c e i v e ? 

I n o r d e r f o r there to be a " tax- f ree" d i s 
t r i b u t i o n , the 5-year r u l e m u s t be met , a n d 
i n a d d i t i o n , the w i t h d r a w a l m u s t be m a d e 
for o n e of the f o u r " q u a l i f y i n g " reasons . 
D e a t h is a q u a l i f y i n g reason , b u t f o r the 
d i s t r i b u t i o n to be tax-free, the b e n e f i c i a 
r ies are s t i l l r e q u i r e d to c o m p l e t e the f i v e -
y e a r p e r i o d that the a c c o u n t h o l d e r h a d 
s t a r t e d . B e c a u s e T r o y o p e n e d his R o t h 
I R A i n 1998, the f i v e - y e a r time p e r i o d w i l l 
n o t be c o m p l e t e d u n t i l J a n u a r y 1, 2003. 

T h e b e n e f i c i a r i e s c a n w i t h d r a w the 
bas is o r r o l l o v e r c o n t r i b u t i o n of $40,000 
w i t h o u t the i m p o s i t i o n of o r d i n a r y 
i n c o m e tax. H o w e v e r , if they w i t h d r a w 
the ent i re p l a n before the f i v e - y e a r p e r i o d 
is c o m p l e t e d , the interest that has b e e n 
w i t h d r a w n w o u l d be taxable. If they w a i t 
to w i t h d r a w the interest u n t i l after 
J a n u a r y 1, 2003, it c a n be w i t h d r a w n tax 
f r e e . P D 
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