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IRA Imposes Limits on Number 
of Roth Reconversions 

'/ T h e I R S recent ly i s sued 
N o t i c e 98-50. T h i s N o t i c e 

_ addre.sses the 
topic of w h e t h e r 

. o r not a p e r s o n is 
e l i g i b l e to r e c o n v e r t 

a n y a m o u n t 
f r o m a t r a d i t i o n 

a l I R A to a R o t h I R A . 
is N o t i c e creates i n t e r i m 

r u l e s (i.e. l i m i t s ) w h i c h g o v e r n 
for 1998 a n d 1999. T h i s N o t i c e is to be 
c o n s i d e r e d the s a m e as a n a m e n d m e n t to 
the p r o p o s e d r e g u l a t i o n w h e r e the 
r e c h a r a c t e r i z a t i o n r u l e s w e r e e x p l a i n e d . 
T h e IRS w i l l a d o p t f i n a l ru les o n g o v e r n 
i n g r e c o n v e r s i o n s i n the f i n a l R o t h I R A 
r e g u l a t i o n s . T h e IRS p u t s p e o p l e o n 
not i ce that the IRS c o u l d d e c i d e to not 
p e r m i t r e c o n v e r s i o n s u n d e r a n y c i r c u m 
stances or c o u l d a d o p t m o r e res tr ic t ive 
l i m i t s t h a n those a d o p t e d w i t h i n the 
N o t i c e . A r e c o n v e r s i o n is d e f i n e d to be a l l 
m o v e m e n t s of a n a m o u n t f r o m a t r a d i 
t i o n a l I R A to a R o t h I R A except for the 
first m o v e m e n t of s u c h a m o u n t w h i c h is 
d e f i n e d to be a c o n v e r s i o n . S i m p l y p u t , 
r e c o n v e r s i o n s are a l l c o n v e r s i o n s occ iu ' -
r i n g after the first one . 

W h y f h e n e e d o r d e s i r e f o r l i m i t s ? 

A s d i s c u s s e d in the A u g u s t newsle t te r , 
if a t a x p a y e r has a n u n l i m i t e d r ight to 
recharac ter ize a p r e v i o u s c o n v e r s i o n c o n 
t r i b u t i o n a n d then reconver t , it w o u l d 
m e a n the IRS w o u l d bear the r i sk of 
decreases in the m a r k e t v a l u e of invest 
m e n t s . T h e IRS ( r i g h t l y so) does not feel 
the U . S . g o v e r n m e n t s h o u l d bear a l l of 
this r i sk . E x a m p l e . P a u l a Jones c o n v e r t s 
$80,000 o n 5-J0-98, a n d invests this 
a m o u n t in m u t u a l f u n d s o w n e d b y her 
R o t h I R A . A f t e r the c o n v e r s i o n , she 
be l i eves she w i l l i n c l u d e $20,000 i n 
i n c o m e f(5r the years 1998-2001. T h e s tock 
m a r k e t s o u r s i n A u g u s t a n d September . 

O n O c t o b e r 15, 1998, the v a l u e of her 
m u t u a l f u n d s is $60,000. She elects to 
recharac ter ize the c o n v e r s i o n so that the 
f u n d s go b a c k to a t r a d i t i o n a l I R A . She 
n o w elects to reconver t . R a t h e r than 
i n c l u d i n g $20,000 i n i n c o m e o v e r f o u r 
years , n o w she w i l l i n c l u d e o n l y $15,000 
i n i n c o m e o v e r f o u r years a n d w i l l p a y 
f e w e r i n c o m e taxes. A n d , if the $60,000 
w o u l d increase a g a i n to $80,000, t h e n she 
w i l l n e v e r p a y i n c o m e taxes o n the $20,000 
a n d a n y o t h e r e a r n i n g s w i t h i n the R o t h as 
l o n g as there is a q u a l i f i e d d i s t r i b u t i o n 
f r o m the R o t h I R A . So , the i ssue to the IRS 
is the f a i l u r e to col lec t i n c o m e taxes. 

W h a t a r e t h e l i m i t s o n r e c o n v e r 

s i o n s f o r 1 9 9 8 a n d 1 9 9 9 ? 

First , if a p e r s o n c o n v e r t s a n a m o u n t 
f r o m a t r a d i t i o n a l I R A to a R o t h I R A i n 
1998 a n d then transfers that a m o u n t back 
to a t r a d i t i o n a l I R A b y m e a n s of a rechar 
a c t e r i z a t i o n , then a p e r s o n is e l i g i b l e to 
r e c o n v e r t that a m o u n t to a R o t h I R A once 
(but no m o r e t h a n once) d u r i n g the p e r i o d 
of N o v e m b e r 1,1998, to D e c e m b e r 31, 

1998, a n d the p e r s o n is also e l i g i b l e to 
r e c o n v e r t that a m o u n t once d u r i n g the 
p e r i o d of J a n u a r y 1, 1999, to D e c e m b e r 31, 
1999. S e c o n d , if the p e r s o n c o n v e r t s a n 
a m o u n t once d u r i n g the p e r i o d of 
J a n u a r y 1, 1999, to D e c e m b e r 31, 1999, a n d 
then transfers it b a c k to a t r a d i t i o n a l I R A 
by m e a n s of a r e c h a r a c t e r i z a t i o n , then the 
p e r s o n is e l i g i b l e to r e c o n v e r t that a m o u n t 
to a R o t h I R A once (but no m o r e t h a n 
once) d u r i n g the s a m e p e r i o d . T h i r d , if the 
p e r s o n does not c o m p l y w i t h the a b o v e 
t w o ru les , then his or her a t t e m p t e d r e c o n 
v e r s i o n is d e f i n e d to be a n "excess r e c o n 
v e r s i o n . " H o w e v e r , a n y r e c o n v e r s i o n 
v\lTich o c c u r r e d before N o v e m b e r 1, 1998, 
is d e e m e d to c o m p l y w i t h the ru les (i.e. is 
g r a n d f a t h e r e d a n d is not an excess r e c o n 
v e r s i o n ) a n d does not c o u n t s t o w a r d s the 
l i m i t of one . 

Continued on page 2 

The Five-Yeor 
Requirement 
for SEPPs 

M o r e a n d m o r e I R A a c c o u n t h o l d e r s 
w h o are not yet age 59 1 /2 are e l e c t i n g to 
e s t a b l i s h s u b s t a n t i a l l y e q u a l p e r i o d i c p a y 
m e n t s ( S E P P s ) . E s t a b l i s h i n g a s u b s t a n t i a l 
ly e q u a l p e r i o d i c p a y m e n t s c h e d u l e is a n 
e x c e p t i o n to the 10% a d d i t i o n a l tax of 
C o d e sec t ion 72(t). T h e tax l a w p r o v i d e s a 
s p e c i a l 10% recapture tax if the a c c o u n -
t h o l d e r w o u l d m o d i f y h i s or her s c h e d u l e 
b y t a k i n g an a d d i t i o n a l d i s t r i b u t i o n p r i o r 
to the later o f — a t t a i n i n g age 59 1 / 2 or the 
s c h e d u l e b e i n g i n effect for f ive years . 
T h i s 10% tax is e q u a l to the total of a l l the 
p r e v i o u s d i s t r i b u t i o n s w h i c h o t h e r w i s e 
escaped the genera l 10% a d d i t i o n a l tax 
m u l t i p l i e d b y 10%. 

A recent tax c o u r t case deal t w i t h the 
issue of w h e t h e r or not the t a x p a y e r had 
c o m p l i e d w i t h the f ive-year r e q u i r e m e n t . 
T h e t a x p a y e r took his first year ' s p a y m e n t 
in D e c e m b e r of 1989 w h e n he w a s age 55. 
H e then took p a y m e n t s for years t w o to 
f ive in J a n u a r y of 1990, 1991, 1992 a n d 
1993. H e w a s p a i d a n a d d i t i o n a l d i s t r i b u 
t i o n in N o v e m b e r of 1993, after he h a d 
a t t a i n e d age 59 1 /2 . 

H a d he c o m p l i e d w i t h the f i v e - y e a r 
r e q u i r e m e n t ? H e a r g u e d that s ince he h a d 
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Roth Reconversion—Continued from pag,e 1 

W h a t is t h e c o n s e q u e n c e o f h a v i n g 

a n e x c e s s r e c o n v e r s i o n ? 

_An excess recpnvers jpr i p c r y r r i n g in 
1998 or 1999 is treated as a v a l i d recon
v e r s i o n except it (and the p r e c e d i n g 
recharac ter iza t ion) are i g n o r e d for p u r 
poses of d e t e r m i n i n g the t a x p a y e r ' s tax
able c o n v e r s i o n a m o u n t . E x a m p l e . K r i s t i e 
P h i l l i p s con v e r t s $90,000 o n J u l y 5, 1998. 
She recharacter izes this a m o u n t o n 
S e p t e m b e r 4 ,1998 , w h e n it has v a l u e of 
$70,000. She reconver t s it o n N o v e m b e r 
11,1998, w h e n it has a v a l u e of $75,000. 
She recharacter izes th is o n N o v e m b e r 30, 
1998, w h e n it has a v a l u e of $70,000. O n 
D e c e m b e r 10,1998, she r e c o n v e r t s it 
w h e n it has a v a l u e of S65,000. F o r - i n c o m e 
tax p u r p o s e s , the taxable c o n v e r s i o n 
a m o u n t is $75,000 a n d not $90,000 (the 
first c o n v e r s i o n ) o r $65,000 (the t h i r d c o n 
v e r s i o n w h i c h w a s a n excess r e c o n v e r 
s ion) . 

I s f h e l i m i t o f o n e p e r f a x p o y e r , 

p e r t r a d i t i o n a l I R A p l a n a g r e e m e n t , 

o r p e r a m o u n t ? 

T h e IRS does not a d d r e s s this i s sue as 
c l ear ly as is d e s i r e d . It c e r t a i n l y a p p e a r s 
that the l i m i t is a " p e r a m o u n t " l i m i t . 
T h u s , if there w a s $90,000 i n a n I R A a n d 
the p e r s o n c o n v e r t e d o n l y $40,000, 
recharac ter ized it a n d th en r e c o n v e r t e d i t , 
then this p e r s o n w o u l d s t i l l be e l i g i b l e to 
conver t (not reconvert ) the o t h e r $50,000. 
T h e IRS s h o u l d g i v e a d d i t i o n a l g u i d a n c e 
o n this issue. 

T h e I R S also sets fo r th the f o l l o w i n g 
e x a m p l e s to i l lus t ra te the r u l e s of N o t i c e 
98-50. 

Example 1. On May 1, 1998, T converted an 

amount in a traditional IRA (Traditional IRA 

1) to a Roth IRA (Roth IRA 1). T did not con
tribute any other amount to Roth IRA 1. On 
October 15, 1998, T transferred the amount 

in Roth IRA 1 to a traditional IRA (Traditional 

IRA 2) by means of a recharacterization. T 
is e l ig ible to reconvert the amount in 

Traditional IRA 2 to a Roth IRA once (but no 

more than once) at any time on or after 

November 1, 1998, and on or before 

Pecember 3 1 , 1998. Any additipna! recan-

version during 1998 would be an excess 

reconversion. This result would not be differ

ent if the recharacterization had occurred on 

or after November 1, 1998, instead of before 

November 1, 1998. 

Example 2. The facts are the same as in 

Example 1, except that, on November 25, 

1998, T reconverts ttie amount in Traditional 

IRA 2 to a Roth IRA (Roth IRA 2). After that 
reconversion, T may transfer ttie amount 

from Roth IRA 2 back to a traditional IRA by 

means of a recharacterization, but any sub

sequent reconversion of that amount to a 

Roth IRA before January 1, 1999, would be 

an excess reconversion. If T does transfer 

the amount from Roth IRA 2 back to a tradi

tional tRA by means of a recharacterization, 

T is eligible to reconvert that amount once 

(but no more ttian once) during 1999. Any 

additional reconversion of that amount dur

ing 1999 would be an excess reconversion. 

Example 3. The facts are the same as in 

Example 2, except at on December 4, 1998, 

T transfers the amount from Rotti IRA 2 back 

to a traditional IRA (Traditional IRA 3) by 

means of a recharacterization. If T does not 

reconvert that amount to a Roth IRA on or 

before December 31, 1998, T cannot use the 

4-year spread available for 1998 conver

sions. 

Example 4. The facts are the same as in 

Example 3. The value of the amount convert

ed on May 1, 1998, was $X, and the value of 

the amount converted on November 25, 

1998, was $Y. On December 8, 1998, T 

reconverts the amount in Traditional IRA 3 

(which th^n has a value of $Z) to a Roth IRA 

(Roth IRA 3). Under the interim rules set 

forth in this notice, T is not eligible to make 

the December 8, 1998, reconversion, and 

that excess reconversion will not be taken 

into account for purposes of determining T's 

taxable conversion amount (although it is 

otherwise treated as a valid conversion). 

Instead, T's taxable conversion amount will 

be based on T's November 25, 1998, recon

version. Therefore, T's taxable conversion 

amount will be $Y. Because it is a 1998 con

version, the November 25, 1998, reconver

sion is eligible for the 4-year spread (unless 

T again trarisfers the amount from Roth IRA 

3 to a traditional IRA by means of a rechar

acterization). 

Example 5. The facts are the same as in 

Example 2, except that T's modified AG I for 

1998 was $100,000. Therefore, T was not 

eligible to convert an amount from a tradi

tional IRA to a Roth IRA in 1998, and T's 

attempted conversion (on May 1, 1998) and 

reconversion (on November 25, 1998) are 

failed conversions, as described in proposed 

regulations § 1.408A~4, 0&A-3 . Therefore, 

if T transfers the amount of the failed conver

sion in Roth IRA 2 back to a traditional IRA 

by means of a recharacterization and con

verts that amount from the traditional IRA to 

a Roth IRA during 1999, T will be eligible to 

reconvert that amount once (but no more 

than once) on or before December 31, 1999. 

Any additional reconversion of that amount 

during 1999 would be an excess reconver

sion. 

Example 6. On November 5, 1998, R con

verts an amount in a t radi t ional IRA 

(Traditional IRA 1) to a Roth IRA (Roth IRA 

1). On November 25, 1998, R transfers the 

amount in Roth IRA 1 back to a traditional 

IRA (Tradit ional IRA 2 ) by means of a 

recharacter izat ion. R is then eligible to 
reconvert the amount in Traditional IRA 2 to 
a Rotti IRA at a n y t ime on or be fo io 

December 31, 1998. After that reconversion, 

R may transfer the amount back to a tradi

tional IRA by means of a recharacterization, 

but any subsequent reconversion of that 

amount to a Roth IRA before January 1, 

1999, would be an excess reconversion. If R 

does transfer the amount back to a Iradtiion-

al IRA by means of a recharacterization 

(whether before or after the end of 1998), R 

will be eligible to reconvert that amount once 

(but no more than once) during 1999. Any 

additional reconversion of that amount dur

ing 1999 would be an excess reconversion. 

Example 7. On January 5, 1999, S con

verts an amount in a t rad i t ional IRA 

(Traditional IRA 1) to a Roth IRA (Roth IRA 

1). S had not previously converted that 

amount. On February 17, 1999, S transfers 

the amount in Roth IRA 1 back to a tradition

al IRA (Traditional IRA 2) by means of a 

recharacterization. After the recharacteriza

tion, S is eligible to reconvert the amount in 

Traditional IRA 2 once (but no more than 

once) at any time on or before December 

31, 1999. Any additional reconversion of that 

amount during 1999 would be an excess 

reconversion. I Q 

5-Year Requirement—Continued from page I 

a l r e a d y r e c e i v e d f i v e d i s t r i b u t i o n s b y the 

t i m e of the N o v e m b e r d i s t r i b u t i o n , the 

f i v e - y e a r r e q u i r e m e n t h a d b e e n met . T h e 

IRS a r g u e d that h e h a d not m e t th i s 
r e q u i r e m e n t s i n c e the f i v e - y e a r r e q u i r e 
m e n t is d e t e r m i n e d f r o m the date of the 
f irst d i s t r i b u t i o n a n d not the y e a r for 
w h i c h the d i s t r i b u t i o n w a s taken . 
T h e r e f o r e , the 10% r e c a p t u r e tax a p p l i e d 
to the f i v e s c h e d u l e d d i s t r i b u t i o n s . T h e 
10% tax d i d not a p p l y to the N o v e m b e r 
d i s t r i b u t i o n s ince the t a x p a y e r w a s o l d e r 
t h a n age 50 1 /2 for that d i s t r i b u t i o n . T h e 
U n i t e d States Tax C o u r t a d o p t e d the p o s i 
t i o n p u t f o r t h b y the IRS. 

The c o u r t case w a s R o b e r t C . a n d 
N a n c y A r n o j d v . C p m m ) S , s i o n e r of 
In terna l R e v e n u e , U n i t e d States T a x 
C o u r t , D o c k e t #97-2150, 9-28-98. PQ 
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Complefing the 1998 Form 945 , 
Annual Return of Withheld Federal 
Income Tax on Forms 1099 and W-2G 

F o r m 945 is the r e p o r t i n g f o r m w f i i c h a 
f inanc ia l i n s t i t u t i o n (or o ther fi lers) m u s t 
file to s u m m a r i z e the a m o u n t it has w i t h 
h e l d f r o m n o n p a y r o l l p a y m e n t s : b a c k u p 
w i t h h o l d i n g , I R A / p e n s i o n w i t h h o l d i n g , 
g a m b l i n g w i n n i n g s , m i l i t a r y re t i rement , 
I n d i a n g a m i n g prof i t s a n d v o l u n t a r y w i t h 
h o l d i n g o n cer ta in g o v e r n m e n t p a y m e n t s . 

M o s t f i n a n c i a l i n s t i t u t i o n s need to f i le 
F o r m ' 9 4 5 because they h a v e h a d b a c k u p 
w i t h h o l d i n g a n d I R A / p e n s i o n w i t h h o l d 
i n g . If y o u r i n s t i t u t i o n d i d n o t w i t h h o l d 
d u r i n g 1998 (i.e. it d i d n o t h a v e a n o n p a y 
r o l l tax l i a b i l i t y ) , then there is no d u t y to 
f i le the F o r m 945 for 1998. If y o u r i n s t i t u 
t ion d i d w i t h h o l d , then it is r e q u i r e d to 
f i le the F o r m 945. T h e d e a d l i n e is 
F e b r u a r y 1,1999. H o w e v e r , if y o u m a d e 
d e p o s i t s o n t ime i n f u l l p a y m e n t of the 
taxes for the year , y o u m a y fi le the r e t u r n 
b y F e b r u a r y 10. T h e E I N w h i c h is inser ted 
o n the F o r m 945 m u s t m a t c h the E I N 
n u m b e r u s e d o n the a p p l i c a b l e 1099 f o r m 
or the d e p o s i t f o r m ( E l e c t r o n i c F e d e r a l 
T a x p a y m e n t S y s t e m 8109). T h e m a n d a t o 
r y d e p o s i t s c h e d u l e for n o n p a y r o l l taxes 
is d i f f e r e n t than it is for p a y r o l l taxes. 
T h e r e are o n l y t w o d e p o s i t s c h e d u l e s — 
m o n t h l y or s e m i w e e k l y . W h e t h e r or not 
y o u are r e q u i r e d to d e p o s i t v i a E F T P S 

d e p e n d s u p o n a l l d e p o s i t tax l i a b i l i t i e s 

a n d not just n o n p a y r o l l tax l i a b i l i t i e s . 

S p e c i f i c I n s t r u c t i o n s 

State C o d e (up i n a d d r e s s labe l area). 
T h e r e are t w o s m a l l boxes . D o not m a k e 
an e n t r y if y o u m a d e a l l of v o u r d e p o s i t s 
w i t h a f e d e r a l reserve b a n k or a n a u t h o 
r i z e d f i n a n c i a l i n s t i t u t i o n l o c a t e d i n the 
s a m e state as y o u r a d d r e s s . E n t e r " M U " if 
y o u m a d e d e p o s i t s i n m o r e than o n e state. 
If y o u m a d e y o u r d e p o s i t s in a state o ther 
than the o n e l i s ted o n y o u r a d d r e s s , then 
enter the t w o - l e t t e r p o s t a l s e r v i c e a b b r e v i 
a t i o n for that state. 

L i n e 1 — F e d e r a l I n c o m e T a x W i t h h e l d . 
Y o u enter the i n c o m e tax y o u w i t h h e l d 
f r o m I R A s , p e n s i o n , a n n u i t i e s , m i l i t a r y 
re t i rement , I n d i a n g a m i n g p r o f i t s , v o l u n 
tary w i t h h o l d i n g o n c e r t a i n g o v e r n m e n t 
p a y m e n t s a n d g a m b l i n g w i n n i n g s . If y o u r 
i n s t i t u t i o n has o n l y w i t h h o l d i n g s f r o m 
I R A s a n d p e n s i o n s , t h e n l i n e 1 s h o u l d 
e q u a l the aggregate total of a l l a m o u n t s in 
b o x 4 of the 1099-R f o r m s . 

L i n e 2 — B a c k u p W i t h h o l d i n g . Y o u enter 
the aggregate tota l of a l l b a c k u p w i t h 
h o l d i n g . 

L i n e 3 — A d j u s t m e n t to C o r r e c t 
A d m i n i s t r a t i v e E r r o r s . A s w i t h m o s t p r o 

v i s i o n s in the tax l a w , the te rm a d m i n i s 
trat ive e r ror has a spec i f i c m e a n i n g . A n 
a d m i n i s t r a t i v e e r r o r o c c u r s if the a m o u n t 
y o u entered o n L i n e 1 or l i n e 2 does not 
m a t c h the a m o u n t y o u a c t u a l l y w i t h h e l d . 
O n c e y o u d i s c o v e r s u c h a n error , y o u 
m u s t repor t it o n the F o r m 945 for the 
y e a r i n w h i c h y o u d i s c o v e r the error . Y o u 
m u s t r e p o r t the a d j u s t m e n t o n l ine 3 a n d 
a lso c o m p l e t e F o r m 941c, S u p p o r t i n g 
Statement to C o r r e c t I n f o r m a t i o n . Y o u 
m u s t file the F o r m 941c w i t h the F o r m 
945. 

L i n e 4 — T o t a l Taxes . S u m of l ines 1 a n d 
2 as m o d i f i e d b y l i n e 3. 

L i n e 5 — T o t a l D e p o s i t s . Se l f - exp lanato 
r y . 

L i n e 6 — B a l a n c e D u e . Y o u s h o u l d h a v e 
a b a l a n c e d u e o n l y if y o u r taxes o n l i n e 4 
are less t h a n $500. A n y p a y m e n t s t i l l d u e 
s h o u l d be p a i d b y F o r m 8109 or E F T P S 
a n d not p a i d w i t h the F o r m 945. 

L i n e 7 — O v e r p a y m e n t s . 

L i n e 8 — M o n t h l y S u m m a r y of F e d e r a l 
T a x L i a b i l i t y . T h i s is a s u m m a r y of y o u r 
m o n t h l y tax l i a b i l i t y a n d not of y o u r 
d e p o s i t s . H o w e v e r , y o u m u s t u.se F o r m 
9 4 5 - A rather than l i n e 8 if y o u are a s e m i -
w e e k l y d e p o s i t o r . I Q 

Minimal Act iv i ty—MSAs 
T h e IRS has r u l e d i n I R A A n n o u n c e m e n t 98-88 that there h a v e b e e n too f e w M S A s e s t a b l i s h e d , so O c t o b e r 1,1998, is not a " c u t - o f f " 

date , a n d 1998 is not a cut -of f y e a r . T h e n u m b e r of M S A r e t u r n s f i l e d for 1997 w h i c h c o u n t aga ins t the s t a t u t o r y l i m i t w a s 26,160. T h e 
n u m b e r of M S A s e s t a b l i s h e d i n 1998 w h i c h c o u n t a g a i n s t the s t a t u t o r y l i m i t is 10,651. 

T h e H e a l t h I n s u r a n c e P o r t a b i l i t y a n d A c c o u n t a b i l i t y A c t of 1996 c rea ted a p i l o t p r o g r a m for M e d i c a l S a v i n g s A c c o u n t s . T h e l a w 
p r o v i d e s that the year 2000 is a cut -o f f year unless c e r t a i n n u m e r i c a l l i m i t s are e x c e e d e d i n ear l ier years i n w h i c h case the ear l ier year 
is the cut-of f year . T h e g e n e r a l r u l e i s — n o i n d i v i d u a l w i l l be e l i g i b l e for a d e d u c t i o n o r e x c l u s i o n of M S A c o n t r i b u t i o n s for a n y tax 
y e a r b e g i n n i n g after the cut -of f y e a r u n l e s s the i n d i v i d u a l w a s a n ac t ive p a r t i c i p a n t for a n y tax year e n d i n g o n or be fore the c lose of 
the cut-of f year or because he or she b e c o m e s a n ac t ive M S A p a r t i c i p a n t for a tax y e a r after the cut-off y e a r b y r e a s o n of c o v e r a g e 
u n d e r a h i g h - d e d u c t i b l e h e a l t h p l a n of a n M S A p a r t i c i p a t i n g e m p l o y e r . 

C o n c l u s i o n : R i g h t n o w it l o o k s l i k e M S A s w i l l not be cut of f u n t i l 12-31-2000. P Q 

PTE 93-33 & 9 7 - 1 1 - T o Be Amended 
T h e D e p a r t m e n t of L a b o r has p r o p o s e d to a m e n d t w o p r e v i o u s l y i s s u e d p r o h i b i t e d t ransac t ion c lass e x e m p t i o n s to i n c l u d e 

E d u c a t i o n I R A s a n d S I M P L E - I R A s . P T E 93-33 (banks) a n d P T E ( b r o k e r a g e f i r m s ) a l l o w s these ent i t ies to p r o v i d e free o r l o w - c o s t ser
v ices as i n c e n t i v e s for m a i n t a i n i n g I R A s e v e n t h o u g h they n o r m a l l y w o u l d be p r o h i b i t e d t ransact ions . T h e D O L p r o p o s e s to a m e n d 
these P T E s so that E d u c a t i o n I R A s a n d S I M P L E - I R A s w o u l d be g i v e n the s a m e treatment . T h e D O L has d e t e r m i n e d that n o s u c h 
a m e n d m e n t is n e e d e d for R o t h I R A s because the statute w h i c h creates the R o t h I R A (section 4 0 8 A ) i n c o r p o r a t e s a l l of C o d e sec t ion 
408(a). A t the present t i m e the D O L is not w i U i n g to a lso i n c l u d e m e d i c a l s a v i n g s account . 

If a d o p t e d , the p r o p o s e d e x e m p t i o n s w o u l d be e f fect ive J a n u a r y 1 ,1998. T h e r e w i l l be a p u b l i c h e a r i n g i n D e c e m b e r . M o s t l i k e l y 
s u c h services h a v e a l r e a d y b e e n r e n d e r e d . B u t s ince the a m e n d m e n t w i l l be re t roac t ive to J a n u a r y 1,1998, a n y past p r o b l e m s w i l l 
m o s t l i k e l y be c o r r e c t e d . I Q 
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• • • Check It Out 
Situation/Question #1: Six months ago 

our bank bought another bank which 
had 3,800 IRAs. This bank had bought a 
third bank over two years ago. O f those 
3,800 IRAs, 900 arose from that purchase. 
Francene Sabin has established an I R A 
with that third bank. She had $48,000 in 
her I R A . She died on 11-5-98. H e r 
daughter came into the bank to check on 
the account. We went to her file, and we 
could not locate a plan agreement form 
or a beneficiary designation form. What 
should we do with respect to M s . 
Sabin's account? What about the other 
files with the same situation? 

• A n s w e r : Y o u r b a n k m u s t first 
r e s o l v e the p r o b l e m w i t h respect to the 
S a b i n f i l e . M o s t l i k e l y the b a n k ' s a t torney 
s h o u l d be i n v o l v e d e v e n at this stage. 
T h e b a n k d o e s n o t w a n t to p a y the w r o n g 
p a r t y . Y o u d o not w a n t to p a y out 
$48,000 t w o t i m e s . T h e b a n k w i l l need to 
d o a d e t a i l e d search of its f i les to see i f 
the m i s s i n g p l a n ag r eement a n d b e n e f i 
c i a r y d e s i g n a t i o n c a n be f o u n d . Y o u m a y 
w a n t to contact f o r m e r e m p l o y e e s , i f nec
essary, to try to f i n d these m i s s i n g f i les or 
to o b t a i n a n e x p l a n a t i o n as to h o w the 
T R A s w e r e m a i n t a i n e d . If the m i s s i n g 
i n f o r m a t i o n c a n n o t be f o u n d , then an 
e x p l a n a t i o n m a y n e e d to be g i v e n to the 
f a m i l y to see if the f a m i l y c a n p r o v i d e the 
m i s s i n g d o c u m e n t s f r o m the decedent^s 
fi les. If the missing i n f o r m a t i o n s t i l l c a n 
not be f o u n d , then w e b e l i e v e the b a n k 
m u s t t ry to o b t a i n " r e leases " f r o m a l l 
poss ib le c l a i m a n t s so that the f u n d s m a y 
be d i s t r i b u t e d to the decedent ' s estate. 
M o s t I R A p l a n agr eements p r o v i d e that 
the f u n d s w i l l be p a i d to the d e c e d e n t ' s 
estate if a b e n e f i c i a r y has not been d e s i g 
n a t e d . S o m e o n e needs to try to d e t e r m i n e 
w h a t w a s the m o s t recent p l a n agreement 
w h i c h " c o n t r o l l e d " this I R A . If the neces
sary releases c a n n o t be o b t a i n e d , then the 
b a n k w i l l need to g o to court , i n t e r p l e a d 
a l l p o s s i b l e c l a i m a n t s a n d then have the 
cour t m a k e a d e c i s i o n . T h i s is g o i n g to be 
a n expiensjve p r o c e s s . Y o u r b a n k does 
not w a n t to d o this v e r y o f ten , if ever . 
Judges are not g o i n g to be impres .sed that 
f i les h a v e been p o o r l y m a i n t a i n e d . 

A l m o s t i m m e d i a t e l y after s t a r t i n g to 
r e s o K e the S a b i n s i t u a t i o n , the bank m u s t 
beg in to soK 'e the larger p r o b l e m . T h e 
r i . i n k m u s t start a con\n project so 

that I B A p l a n a greem ent s a n d h e n e l i c i a r y 
d e s i g n a t i o n s are o b t a i n e d for a l l f i les . T h e 
s i g n a t u r e of the I R A a c c o u n t h o l d e r s m u s t 
be o b t a i n e d . 

SituationyQuestion #2. Bud Webster 
is self-employed. He owns a small busi 
ness which has 12 em^ployees, including 
himself. He established a S I M P L E plan 
for his business in 1997. A l l employees, 
inc luding himself, signed elective defer
ral instructions fonns early in 1998. 
A l t h o u g h contributions have been made 
per paycheck for his employees, he has 
not made any actual deferral contribu
tions into his own S I M P L E - I R A because 
he has decided to wait until he knows 
his " f inal compensation" after his tax 
return is completed. In completing the 
Form 5305-SIMPLE, he allowed all par
ticipants the flexibility of changing 
their defeital instruction. It is now 
November; what should he do? 

• A n s w e r : H e or h i s a c c o u n t a n t needs 
to d o a p r e l i m i n a r y p r e p a r a t i o n of h i s 
i n c o m e tax return in late November or 
e a r l y D e c e m b e r so he c a n d e t e r m i n e h i s 
net i n c o m e . W a i t i n g u n t i l J a n u a r y or 
F e b r u a r y m a y w e l l be too late. H e then 
needs to d e c i d e o n the 
p e r c e n t a g e / a m o u n t w-'hich he w i s h e s to 
defer . R e m e m b e r that a s e l f - e m p l o y e d 
p e r s o n w i t h o n l y $12,(X)0 of b u s i n e s s net 
e a r n i n g s could still de fer $6 ,000,plus 
rece ive h i s 3 % m a t c h i n g c o n t r i b u t i o n . 
T h e p o i n t : he m u s t "set " i n D e c e m b e r 
(i.e. o n o r be fore 12-31-98) h is d e f e r r a l 
p e r c e n t a g e / a m o u n t . H e cannot set o r 
c h a n g e this d e f e r r a l p e r c e n t a g e / a m o u n t 
for 1998 i n 1999. H e m u s t c o m p l e t e the 
F o r m 5 3 0 5 - S I M P L E so that he has the 
r i g h t to c h a n g e h i s de fer ra l 
p e r c e n t a g e / a m o u n t i n D e c e m b e r of each 
year . 

Situation/Question #3: Sergei B. is an 
active participant in the 401(k) plan 
which his employer sponsors. He is 48 
years old. Sergei's modified adjusted 
gross income ( M A G I ) wil l be $35,000 for 
1998. Sergei is not married. What type of 
I R A contributions is he eligible to 
make? 

• A n s w e r : H e m a y c o n t r i b u t e $2,000 to 
a R o t h I R A . B e i n g an ac t ive p a r t i c i p a n t 
does not i m p a c t the p e r m i s s i b i l i t v o f 

m a k i n g a R o t h I R A c o n t r i b u t i o n . O r , h e 
m a y a l so c o n t r i b u t e $2,000 to a t r a d i t i o n 
a l I R / . , b u t o n l y $1,000 of s u c h c o n t r i b u 
t i o n w o u l d be d e d u c t i b l e s ince h e is a n 
ac t ive p a r t i c i p a n t a n d his M A G I is 
$35,000. O r , he c o u l d choose to c o n t r i b u t e 
to b o t h t y p e of I R A s , b u t the o v e r a l l c o m 
b i n e d contr i 'Dut ion l i m i t is $2,000. 

Situation/Question #4: Same as #3 
except Sergei's M A G I is $70,000. What 
type of I R A contributions is he eligible 
to make? 

• A n s w e r : H e m a y c o n t r i b u t e $2,000 to 
a R o t h I R A . B e i n g a n ac t ive p a r t i c i p a n t 
d o e s not i m p a c t the p e r m i s s i b i l i t y of 
m a k i n g a R o t h I R A c o n t r i b u t i o n . O r , he 
m a y a l so c o n t r i b u t e $2,000 to a t r a d i t i o n 
al I R A , b u t he w o u l d not be e n t i t l e d to 
d e d u c t a n y p o r t i o n o f this c o n t r i b u t i o n 
because he is a n ac t ive p a r t i c i p a n t and 
h i s M A G I is $70,000. O r , he c o u l d choose 
to c o n t r i b u t e to b o t h type of I R A s , but the 
o v e r a l l c o m b i n e d c o n t r i b u t i o n l i m i t is 
$2,000. 

Situation/Question #5: Same as #3 
except Sergei's M A G I is $120,000. What 
type of I R A contributions is he eligible 
to make? 

• A n s w e r : H e is not e l i g i b l e to m a k e a 
R o t h I R A c o n t r i b u t i o n because his M A G I 
exceeds the $110,000 l i m i t . H e is e l i g i b l e 
to c o n t r i b u t e $2,000 to a t r a d i t i o n a l I R A , 
b u t he w o u l d not be ent i t l ed to d e d u c t 
a n y p o r t i o n of this c o n t r i b u t i o n because 
he is an ac t ive p a r t i c i p a n t a n d h i s M A G I 
is $120,000. 

The Pension Digest invites your questions and 
comments. Please address to "Check It Out," 
Collin W. Fritz & Associates, Ltd., P.O. Bo.x 426, 
Brainerd, MN 5 M 0 3 . 


