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Will IRA Amendments Be
Required As a Result of
Hurricane Katrina?

Yes. There have been tax law changes
which will require the IRS to revise its
Model IRA forms. The IRA tax law
changes come from the Hurricane
Katrina Tax Relief Act of 2005. These
provisions are effective now. For exam-
ple, certain individuals are eligible for
waiver of the 10% additional tax on
pre-age 59'/: distributions, and are also
eligible to make a rollover using a spe-
cial 3-year rule, rather than the 60-day
rule.

What is the Deadline for Furnishing
Such Amendments?

The IRS has not yet set a deadline. We
expect the IRS will do so shortly.

What Should an IRA Custodian
or Trustee Do?

We recommend furnishing a compre-
hensive IRA amendment in the very
near future. If you cannot do it by
January 31, 2006, then we suggest fur-
nishing one on or before May 31, 2006.
A comprehensive IRA amendment is
one which contains a revised IRA plan
agreement along with a revised and
updated IRA Disclosure Statement.

Are There Other Reasons It Is a
Good Idea to Furnish a
Comprehensive Amendment Now?
As you know, there have been
changes in the contribution limits. The
contribution limit for 2005 and 2006 is
$4,000 if one is under age 50, and

Continued on page 2

Probable IRA Tax
Law Changes

Congress is actively talking about tax
bills. A new tax bill, however, may not
be signed into law until 2006. The
name of the final tax bill will be similar
to — The Tax Relief Extension
Reconciliation Act of 2005 or 2006.
The possible law changes affecting IRAs
are as follows.

1. Additional relief related to
Hurricanes Rita and Wilma. The
changes which were adopted with
respect to Katrina would also be adopt-
ed for Rita and Wilma. These changes
were: the 3-year rollover rule, the
3-year averaging rule, and waiver of the
10% additional tax.

2. The IRA/Pension Savers Credit will
expire at the end of 2006, unless it is
extended. For some reason, Congress
has tried a number of times to extend
this special provision, but has failed to
get it done. Recent statistics show that
5,000,000 tax returns reflect that an
individual is taking advantage of this
special credit. One would think the
decision to extend this credit would be
an easy one, but that has not been the
case. The credit obviously reduces the
amount of tax dollars which the federal
government collects.

3. Tax-Free Distributions from IRAs
for Charitable Purposes. The Senate ver-
sion of the tax bill includes provisions
to exclude from gross income certain
distributions from a traditional IRA or a
Roth IRA. Under current law, a distribu-

Continued on page 2
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Probable IRA Tax Law Changes
Continued from page 1

$4,500 for 2005 if one is age 50 or older. For 2006,
an eligible person age 50 or older may contribute
$5,000. More people are also able to take tax deduc-
tions for their IRA contributions, because the AGI has
increased for 2005 ($50,000 - $60,000 for single filers
and $70,000 - $80,000 for married individuals filing
jointly) and for 2006 ($50,000 - $60,000 for single fil-
ers and $75,000 - $85,000 for married individuals fil-
ing jointly.)

We have also strengthened various contractual pro-
visions found in Article VIII. There is also an express
provision authorizing an inheriting beneficiary to des-
ignate his or her own beneficiary(ies). There is now a
provision incorporating, by reference, an institution’s
rules and procedures for Customer Identification
Programs and Privacy Policies. There is now an
express provision allowing the IRA custodian or IRA
trustee to distribute the RMD amount by November 15
of each year when the IRA accountholder has failed to
furnish an instruction to be paid his or her RMD by
year end or furnished a certification that the RMD is
being taken from another IRA. A more comprehensive
definition of “prohibited transaction” has also been
added. A warning has been provided that the IRA
accountholder must consult with his or her tax advisor
if he or she has any thought that an IRA transaction
might be a a prohibited transaction.

In summary, an IRA custodian will want to furnish
an IRA amendment to its IRA accountholders and
inheriting beneficiaries in the very near future.

tion withdrawn and then given to a charitable tax
organization would be taxable to the IRA account-
holder. He or she may or may not be entitled to take
a tax deduction after giving it to the charitable tax
organization. In general, a charitable tax organization
is any tax exempt organization. To qualify as a tax-
free distribution, the distribution would have to be
made to either: (1) a tax-exempt organization to
which deductible contributions can be made, or a
charitable remainder unitrust, a pooled income fund,
or a charitable gift annuity. There are special rules
when there is basis within the traditional IRA(s).

4. Appraisal Reform. This proposed law change is
directed more at charitable contributions. Under current
law appraisals are required for donations of over
$5,000. The bill provides definitions of a qualified
appraiser and qualified appraisals. It may be possible
that these definitions would apply for IRA purposes also.

60-Day Rollover Rule Clarified for
Saturdays, Sundays, and Holidays

Concerning the 60-day rollover rule, if the 60th day
falls on a Saturday, Sunday, or legal holiday, does the
IRA accountholder have until the next business day to
make the rollover contribution?

CWEF has written its plan agreements to state that
IRS guidance is unclear on this topic, and we have
therefore suggested that if an accountholder wishes to
make such a rollover, the accountholder should sign a
special form stating that they accept responsibility for
all consequences, should the IRS conclude that the
rollover was not valid.

However, after reviewing Code section 7503, and
the related regulation, CWF believes the account-
holder is allowed to make the rollover on “the next
succeeding day which is not a Saturday, Sunday or
legal holiday.”

Code section 7503 defines a holiday to be a “legal
holiday in the District of Columbia.” CWF presumes
this to mean all Federal holidays. “Legal holiday” is
also defined to be any statewide legal holiday (in any
IRS distribution outside the District of Columbia but
within an IRS district of such state.

Continued on page 3
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60-Day Rollover Rule Clarified for Holidays,
Continued from page 2

In the United States, there are 10 federal holidays set
by law: Legal holidays: USC Title 5 Section 6103—

Under current definitions, four are set by date:
New Year's Day, January 1
Independence Day, July 4
Veterans Day, November 11
Christmas Day, December 25
If any of the above fall on a Saturday, then Friday
may be observed as a holiday by various institutions.
Similarly, if one falls on a Sunday, then Monday may
be observed as a holiday.
The other six are set by a day of the week and month:
Martin Luther King's Birthday, Third Monday in
January
Washington's Birthday, Third Monday in February
Memorial Day, Last Monday in May
Labor Day, First Monday in September
Columbus Day, Second Monday in October
Thanksgiving Day, Fourth Thursday in November
States have a variety of holidays. For example, the
day after Thanksgiving is considered a holiday in
Delaware, Florida, Georgia, lowa, Minnesota, Nevada,
and New Hampshire. If the 60th day was
Thanksgiving, and the individual resided in one of
these states, the rollover would be valid if not made

until the Monday after Thanksgiving, because Thursday

and Friday are holidays, and the next two days are
Saturday and Sunday.

Alaska celebrates Seward’s Day on March 3 — to cel-
ebrate the anniversary of the purchase of Alaska from
Russia.

In Maine and Massachusetts, Patriot’s Day is cele-
brated the third Monday in April, in remembrance of
the midnight ride of Paul Revere and the battles of

Lexington and Concord. The Boston Marathon is run as

part of the festivities.

Inauguration Day (January 20, after a Presidential
election) is a holiday for federal workers in and around
Washington DC.

The President of the United States, as provided for
under Federal law, may declare other days as “national
holidays,” but these would not be considered “federal”
holidays.
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Example #1: Because Christmas (December 25) falls
on Sunday in 2005, the legal holiday will be Monday,
December 26. If the 60th day was Saturday,
December 24, an individual would have until
Tuesday, December 27, 2005 to make the rollover.

Example #2: An individual living in Alaska has
determined that March 3 is the 60th day, for rollover
purposes, for his IRA distribution to be recontributed.
Because this day is a holiday in Alaska, this individ-
ual would have until the next business day to make
his rollover.

CWEF Conclusion. If an IRA accountholder’s valid
rollover period (60th day) ends on a Saturday,
Sunday, or holiday, the accountholder has until the
next day which is not a Saturday, Sunday or legal
holiday, to make the rollover. Holidays include both
Federal holidays, and State holidays, as observed in
each particular state.

Custodian’s Duties When an IRA Is
Directly Rolled Over to a 401(k) plan

Prior to January 1, 2002, it was not permissible to
directly roll over funds from an IRA to a qualified
retirement plan, unless the funds were coming from a
conduit IRA. The Economic Growth and Tax Relief
Reconciliation Act of 2001 (EGTRRA) revised the law
to generally allow such rollover.

Because more people are becoming aware of the
benefits of directly rolling over IRA funds to a 401(k)
plan, IRA custodians will increasingly be asked to per-
form such transactions. You will want to be certain that
you have proper documentation for this type of direct
rollover.

The individual asking you to perform this transac-
tion may or may not bring you a completed form
from the qualified plan. Even if the individual brings
a completed form, CWF recommends that you inform
them that it is bank policy to only use the bank’s nor-
mal form (such as CWF Form #69) and have them
complete that, instead. From an administrative stand-
point, by using this method, you eliminate the prob-
lem of various bank employees having to decide
whether or not the form brought in by the individual

Continued on page 4
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Custodian’s Duties,
Continued from page 3

meets the bank’s specifications for this type of transac-
tion. This will also provided consistency in your direct
rollover procedures.

One of the items you will want the rollover form to
substantiate is that the plan to which the individual
wishes to have the funds rolled over is, indeed, a
“qualified” plan. CWF Form #69 has a section in which
the qualified plan administrator expressly certifies the
retirement plan is a “qualified” plan. This same section
notes that the plan is written to accept such rollovers.

CWF’s Form #69 gathers other information needed to
properly perform this direct rollover transaction. You
will want to note that is not permissible for an individ-
ual to roll over any “basis” (nondeductible and, there-
fore, nontaxable) contributions made to the IRA). Only
IRA funds which would otherwise be taxable upon dis-
tribution are eligible to be directly rolled over. You will
also wish to understand that it is permissible for the
individual to roll over only a portion of the IRA funds;
there is no requirement to roll over the entire IRA bal-
ance.

As in any direct rollover transaction, the check, in a
direct rollover from an IRA to a 401(k) or other retire-
ment plan, will be made out to the 401(k) plan, never
to the individual.

The IRA custodian will be required to prepare a
1099-R to report the distribution from the IRA.
However, there is no Form 5498 equivalent prepared
showing the contribution to the qualified plan. The
individual will need to explain this rollover on their tax
return; otherwise the IRS will assume it is a normal dis-
tribution of IRA funds, and will think that taxes are
owed on the rollover amount.

CWEF form #69 is reproduced on page 5.
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FDIC Insurance to Increase for IRAs

A new bill (H.R. 4636) to increase the amounts of
FDIC insurance coverage for both pension plans and
regular savings accounts, passed the House the week
of December 19, 2005, after passing the Senate on
December 17, 2005. It is expected that President
Bush will sign this bill into law; however, it is includ-
ed in the budget reconciliation legislation (S. 1932,
H.R. 4241), which is still pending. The insurance
limit will then be referred to as the “Standard
Maximum Deposit Insurance Amount.”

The legislation will raise the federal deposit insur-
ance levels on IRAs and other retirement accounts to
$250,000, from the current $100,000. The bill will
also gradually raise the FDIC insurance limit for regu-
lar savings accounts. The limits for these accounts
will stay at the current level of $100,000 until April 1,
2010. After that date, the FDIC will have the option
of increasing the $100,000 coverage by $10,000
every five years thereafter, based on inflation.

The same limits will apply to credit unions, employ-
ee benefit plans and pass-through/share insurance.

There is considerable politicking involved in this
FDIC increase. Although everyone seems to be in
favor of raising the insurance limit for pension plans,
not all are in favor of raising the insurance limit for
regular savings accounts. Large banks are opposed to
the increased limit, because they will undoubtedly
pay more in insurance premiums. Smaller banks are
in favor of the increased limit, because they will
retain more customers. Bank regulators are opposed
to the increase — although they agree with protecting
deposits up to a reasonable limit, they believe an
individual must take some responsibility for the safety
of their assets; it should not be totally up to the gov-
ernment to provide such protection.

This act will also merge the Bank Insurance Fund
and the Savings Association Insurance Fund; it will
now be called the Deposit Insurance Fund.

CWEF will keep monitoring the IRS on this subject
and will provide any new information in a future
issue of this newsletter.
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Special Instruction
Rollover from an IRA to a Qualified Plan, 403(b) Plan or Section 457(b) Plan

IRA Custodian/Trustee Purpose — The IRA accountholder has determined that
Name he or she wishes to roll over funds or assets from the
Address referenced IRA to the referenced eligible retirement plan.
City, State, Zip Prior to January 1, 2002, a rolfover from an IRA to a qualified
Phone: ( ) plan or 403(b) plan was permissible only if the IRA qualified

as a conduit IRA. The Economic Growth and Tax Relief
IRA Accountholder Reconciliation Act of 2001 (EGTRRA) revised federal income

tax law to allow for additional rollovers. See the summary on
the reverse side as excerpted from the IRS Publication 590.
Note an accountholder is not eligible to roll over any of

Name
Home Address

City, State, Zip his or her basis (i.e. nondeductible contributions) with respect
County Date of Birth toan IRA .
SSN Plan No. The purpose of this form is to create the authority for the
Phone: Home ( ) Work ( } IRA custodian/trustee to remit the funds on behalf of the IRA
accountholder directly to the eligible retirement plan. This
Plan Administrator or Trustee special instruction is needed because the Internal Revenue
Name Code does not authorize a direct rollover from an IRA to an
Address eligible retirement plan as it does for a direct rollover of funds

from an eligible retirement plan fo an IRA. For federal income
tax purposes, the IRA custodian/trustee must treat this
transaction as if there was a distribution to the IRA
accountholder. Therefore, the IRA custodian/trustee will
prepare a Form 1099-R, reporting the distribution to the IRS.

City, State, Zip
Phone: ( )
[J Plan Administrator [ Trustee

Special Instructions and Certification by Accountholder
|, the IRA accountholder, hereby request that the IRA custodian/trustee send:
] my entire account balance, or
[J the amount of $ ,
from the accounts indicated in the “Financial Inf
specified trustee of the eligible retirement plan
believe that this distribution is not includable in
| understand that the withholding rules do not apply to tl
expressly waive withholding.

’an does not report to the IRS that it received an
A rollover contribution on behalf of a specific individual as

is done by an IRA custodian which receives a direct rollover
contribution.

I hereby irrevocably elect to roll over the amount distributed into the specified qualified Financial Information
plan, 403(b) or 457(b) plan.
| certify that | am only rolling over that part of my IRA which is taxable. Investment Investment
. . . S Account # Account #
I have been advised to consult with my tax or legal advisor. | accept full responsibility
that this distribution from my IRA account qualifies to be rolled over into the eligible
retirement plan and that the requirements of Code section 408(d}(3)(A)(ii) have been met. éi?(?l?gstted )
Eamings Not
Yet Reported
to DP (+)
Signature of Accountholder Date Interest
Penalty )
Fees ()
Special Instructions and Certification by Qualified Plan Net Amount
Administrator or Trustee Rolled Over (=)
| hereby certify that the plan which will receive the rollover contribution qualifies under Investment Investment
. ) o Account # Account #
Code Section 401(a), 403(b) or 457(b), as applicable. | assume full responsibility for the
determination that these funds are eligible to be received as a rollover contribution and that A ‘
moun

the requirements of Code section 408(d)(3)(A)(ii) have been met. Requested (+)

Earnings Not
Yet Reported
to DP (+)

Interest
Penalty ()

Fees (-}

Signature of Plan Administrator or Trustee Date

Net Amount
Rolled Over (=)

Q IRA #69 (5/03) White — IRA Custodian/ Trustee  Yellow — Accountholder  Pink — QP Trustee © 2003 Collin W. Fritz & Associates, Ltd.
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Key
Advantage

Employer
Eligibility

Employer's
Role

Contributors to
the Plan

Maximum
Annual
Contribution
(per participant)
Sop wwudﬂ.'nvllp for
annual updates

Contributor’s
Options

Minimum
Employee
Coverage

Regquirements

Withdrawals,
Loans and

Payments

Vesting

Payroll Deduction 1R.4

Eaty vo st up ard mnintain,

Any errploper with ane ar mare
employens.

Arrange for employees o make pay-
roll deduction centrbutions. Transmit
conrtributiong for amplopes to IRA,
Mo annual filmg requirement for

amplaper

Employee contributions remitted
thraugh payroll dediction,

$A000 for 2005 — 2007,

55,000 for 2008,

Additioral contributions can be made
by partcipants age 30 or over.

Employie can decide how much to
contnbute at any time.

Thara is ng requeramant. Cavarage
an ke made availble to any employee.

Withdrawals permitted anytime sub-
et o feceral Incame tamak; sarfy
withdrawals subject to an additicnal
tax [special Fules spply to Roth [RAs),

Contribunars are immediately 100%
v,

SEP

Easy to ss up and maintain,

Any employer with ane or mors
employess,

May e IRS Farm 2305-5EP o sec up
the plan. Ma annual fling require-

rent far amploper

Employer contributions ankg

Up 12 355K of compensacion bat no
more thar 542,000 for 2005.

Employer can dacide whesher to
make contributicns year-to-year,

Must be offered to all emplayees wha
are at least 21 years of age, employed
by the erploper for 3 of the lase &
years and had compensacion of 450
{far 2005},

‘Withdrawals permitted anptime
subjecs to federnl ncome maes, early
withdrawals subject to an addtanal
EHX,

Cantributicns are immedately |00%
wistRd.

SIMPLE IRA Plan

Salary reduction phn with little
nerislErEnive papeswark,

Any emplayer with 100 ar fewer
eimiployeas that deat not currently
maintain another retirement plan.

H:}' wie IRS Farms 53104-5IMPLE ar
5305-5IMPLE to set up the plan,
M grnual filing requiremant for

cmployer. Bank ar financial msticu-
tian lardles mas al the paperseck,

ElT'p'D}H safary reduction contribu-
tions ard employer contributians.

eqﬁ'ﬂpl-: $00,000 in 200E.

Additional contributions can be
i by participancs age 50 ar aver,
Employer: Exher march amplayen
contributiors | DFE of first 3% of
cammpansation (can be reduce 1o
as low as 1% in any 2 out of 5 yra;
ar cantribute 2% of mich eligible
nrrl.plufu‘l COMMPRNSATION,

Employes can decide how much
o pontrbute. Ernpleyer must
make matching contributions or
cantribite 2% of sch eligibl
employes’s compensation,

Must be offered to all employees
who hiave compensation of az leasc
F35.000 in any pricr 2 pears, and are
reasonably axpacred 1o sam an leas
£5.0¢00 in the current year

Wyithdrawals permitted armptme
subject to federal Peoms e,
carly withdrawalk subject ta an
additional

Ermployer and employee contribu-
tions are irmmediately 100% vested,
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Safe Harbor 4010 (k)

Fermets high lewel of salary deferrals

oy errglegees withaur annual
nondiscrrninatian DESTINg.

Any employer with one or more
arnplepees,

M mode fores to ascabish this
plan. Advice from a firancal instru-
T o emplopes berelit advisar
may be necessary, A minimum
armount of employer contributions is
required. Annual I'|I|ng of Foem RS0

iz required.

Emiployan sahr:.-' reductian contribiu-
tions and employer contributions.

Employee: § 4000 in 2005

£15, 000 in 2008, Addicional contri-
butsors @n be made by participants
age 50 or ower,

Emp!ﬂ-r-rfEmphyH Combined
Up to the lesser of |00% of com-
paiaation or $4L000 far 005,
Employer can deduct amounts that
do not excesd 25% of aggregate

compensatian far all parmocipants.

Emplopee can decide how much to
contribsite pursisat 1o 5 salry
reduction agreement. The emploper
st frake sither specilied matching
cantributicns or a 3% contribution
o all participants.

Generally, must be offered 1o all
-nrnpln:m-ni i lwast 1| paars nf.@n
wha worked at least | 00 hours in
A privicas year

Withdrawak perrmimed after a spac-
ified event ocours [e.g. retirement,
plan termminagion, o1 wibjest e
federal mcome mooes. Flan may per-
it leans and hardship withdrasals;
earty withdrisals subjoct to an addi-
tioral taw

Emplayes salary defareals and mesr
emploper contributions are mmedi
avely Q0% veites, Same emplayper
cantributicns &y YRIL Oeal T
accarding to plan terms.

DEFINED CONTRIBUTION PLANS

401 (k)

Parrmics hagh Svel of salary defarrah
by employess.

Apy arnployar with o or moere
employees.

Mo micdel form to establish this
plan, Advics fram a linandsl npeu-
mon ar employes benefit adwisor
iy be necessary, Annual liling of
Farm 500 i raquired. Ako ray
require annuzl non-disorimnaticn
REALING T4 @rery plan doas no dis-
crimirzte in favor of highly compen-
wted amplapees

Employes sabry reduction contni-
Butions andisr amplayer contrbu-

RIans.

Emphfu: 14,000 in 2005,

F1 5000 in 2006, Additional cantri-
butions can ba made by participant
age 50 ar aver.

EmployeriEmployee Combined:
Up to o basar of 100% of cam-

pensaton ar $42,000 for 2005
Employer can deduct amaunts that
do not exceed 35% of aggregace
compensation for all participants.

Employes can docide how much 19
cantribute pursuant to a salry
reduction agreement. The employer
can make additional contributions,
nchiding matching contrbutions as
sat by plan tarms

Gersmrally, must ba offered co all

employess at least 21 years of age
wiha warked at leags | 000 e i

A Previous e

Withdrawals parrmatted aftar 4
spocifieed Ewent ocours | rotines
ment, plan termination. etc ) subject
to fedaral incamae mxas. Flan may
permit |loans and hardship with-
drawals; sarly withdrawals subject
o mn wddmaonal tax.

Employes sabiry defarrals are
immadacaly |00% vesred.
Employer contnbutions may vest
gver time scoarding o plan terms

Profit Sharing

Permits employer to make large
centrbutions foe emplapess

#ny employer with one ar mare
effployees.

Me madel ferm 1o esmablish chis
plan. Advice from a financial insti=
tutian or emplkayes beneda advidor
may be necessary.

Anruial fikng of Form 5500 is
requirad

Anreinl employer comtribution s
dscretionary.

Lip 1o the lesaer of 1007% af com-
peensation. ar $43000 for 2005
Employer can deduct amounts
that da not exceed 25% of ApgrE-
e compensation for all partici-

paras,

Erpdayer makes contriiecn as
st by plan werms. Employes con-
tributions, # allowed, as et by pln
Larema,

Cranecally, must be oflersd to all
employees at keasc 21 years of age
whio worked at beast | 000 haurs
in & prévious year,

Withdrawals permitted after a
specified evert accurs (mg. retire-
FIEng, p‘hn termination, ecc.) sub-
ject to federal income taxes. Phn
miay permit loans and hardihip
withdrawals early wzhdrawals
subject 1o an additicenl e

ey west ower Tma according oo
plan terms.
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Defined Benefit

Provides a fixed, pre-esab-
lished benefit for employ-

Ay amployer with ona or

miare amployess,

Blo medel form to esablish
thin plan. Advice from a
financial institutian ar
employes benelit advimor
wodild ba rEcassaEry

Arnual filing of Form 5500
i Pequired, An actuary
misst decermine annual
cantributicns

Primarily furded by

Annually decermined
cantribution

Employer generzlly
required 1o make cantribu-
tan as et by Ph.n LErms

Generally, must be offered
ua all employees at lease 4|
YEArE ol Age who waorked ar
beast 1,000 hours in a prewi=

G e,

Payment of beiefes alter 2
spacified ewent ooours {eg
retirement, phrl termina-
ehay, 1) sabjest 1o faderal
income coees. Plan may per-
mit lears; early withd rawals
subject to an addidonal .

May vest aver time accard-
Ing o plan torema.




ension
Digest

Change in Substantially Equal Periodic
Payment Schedule Due to Divorce

Question/Situation

An individual has an IRA. He has established a sub-
stantially equal periodic payment distribution sched-
ule with respect to this IRA. Either the annuity or the
amortization method is being used. He and his wife
are in the process of divorce. It is proposed that the
IRA be split 50/50.

The individual would like to decrease his current
distribution amount, because the amount in the IRA
will be reduced by 50%. It was thought that he would
need to continue to take the same distribution amount
even though one-half of his IRA would be transferred
to his former wife. It was thought that his former wife
would not need to be concerned about the substan-
tially equal periodic payment schedule (SEPP), since
the husband had been the one who had established
the IRA.

Discussion

There are a number of concerns in situations such as
this. The general rule is that adverse tax consequences
will result if a person modifies a substantially equal
periodic payment schedule before the law permits.
The law expressly states that adverse tax conse-
quences do NOT occur if the change is due to the
death or disability of the IRA owner. The law does
NOT define a divorce as an event which allows a per-
son to permissibly modify the distribution schedule.
The IRS chose not to discuss the subject of divorce
when it issued Revenue Ruling 2002-62.

The IRS does make the statement, in Revenue Ruling
2002-62, that funds in an IRA subject to a substantial-
ly equal periodic payment schedule may not be trans-
ferred. A “normal” transfer would result in an imper-
missible modification.

Did the IRS mean that the “no transfer” rule would
also apply to a divorce situation? One does not know.
The conservative approach for the IRA custodian is to
treat any transfer to an ex-spouse as an impermissible
change to the SEPP schedule, and prepare the proper
reporting. Certainly, the IRS could have discussed the
impact of a divorce on a SEPP schedule, but chose not
to do so.
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However, in July of 1997, (obviously before
Revenue Ruling 2002-62 was issued) the IRS issued
Private Letter Ruling (PLR) 9739004. Our summary of
this PLR is as follows. A husband transferred one-half
of his IRA to an IRA established by his ex-wife. The
husband established a new substantially equal period-
ic distribution schedule. The ex-wife also established
a substantially equal periodic payment schedule with
respect to her 50% share. The IRS concluded that
because the two distributions were not substantially
different than the amount which had been paid to the
husband, there had not been an impermissible
change, and there would not be the adverse tax con-
sequences.

Because there is so little law on this subject, we
believe this individual should seek a private letter rul-
ing from the IRS. The IRA custodian should strongly
encourage this filing.




