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Competing for IRA
Contributions and 401 (k)
Contributions

The business world is competitive. So is
the political world.

Right now the stock market is not doing
very well. Opportunities exist for deposit
instruments.

IRAs and 401(k) plans are competing
retirement plan types, but they also are
interrelated. They both play an important
role in the U.S. retirement system. There is
more wealth held in IRAs (9.3 trillion)
than in 401(k) plans (5.6 trillion). But it is
not because of individuals making annual
contributions into IRAs. It is because peo-
ple change jobs or retire and the 401(k)
funds are generally directly rolled over
into an IRA. $400-$500 billion per year
are withdrawn from 401(k) plans and
other retirement plans and directly rolled
over into IRAs.

Although the tax rules allow a person to
annually make contributions to a 401 (k)
plan and also to an IRA most do not make
both contributions. Most individuals will
only make annual contributions to their
401(k) account within their employer’s
401(k) plan.

There are approximately 150 million tax
returns filed in the U.S. 120 million of
these returns show that individuals are eli-
gible to make an IRA contribution. Only
11% of individuals eligible to make a tra-
ditonal IRA or Roth IRA do so. The
amount contributed to traditional IRAs is
22 billion.

Many Americans (110 million tax
returns) are eligible to make an annual

IRA contribution but choose not to.

One purpose of this article is - it is time
to start competing. If you want the busi-
ness (more IRA contributions), step one is
to ask for them and step two is to earn
them. Have a competing investment prod-
uct. The same is true for pension contribu-
tions.

Our country is certainly split along dif-
fering political and economic philoso-
phies. One group believes and argues an
employer should be legally required to
make pension contributions on behalf of
its employees. It is not enough that the
employer pays the 7.65% tax for social
security and Medicare. Some states (Ore-
gon, lllinois, California, et al ) are requir-
ing employers who don’t sponsor a pen-
sion plan to establish one. Such state laws
most likely will be found to violate ERISA,
but time will tell. One way to help your
customers will be to help them establish a
plan with contributions being made with
your institution rather than using the state
sponsored plan.

The opposing philosophy is, an employ-
er should have the freedom whether or not
it will make pension contributions to ben-
efit its employees. However, an employer
that makes such contributions will receive
tax benefits. This is current federal law.
Because of these federal tax benefits and
to be competitive against its competing
businesses, many employers will sponsor
a 401(k) plan or a SEP-IRA plan.

The second purpose of this article - no
one needs to have their employer make
their “pension” contribution because he
or she is eligible to make an annual IRA
contribution. Individuals should take

Continued on page 3
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Understanding What Forms Are
Needed To Establish a SEP-IRA

Jane Smith wishes to make a SEP-IRA contribution for
herself. Jane is a self employed horse rider/exerciser.
She had a good year and so she wants to establish a SEP
and then make a $26,000 contribution to her SEP-IRA
for tax year 2018.

What forms will she need to prepare?

First, as an employer (a one person business), she
must establish her Simplified Employee Pension Plan
(SEP). She will do so by completing and signing the IRS
model form 5035-SEP. Note that she signs the form as
the “employer.” The financial institution does not sign
this form. Jane will either obtain this form from her
accountant, attorney, financial institution or she will
find it on-line at the IRS website, www.irs.gov.

Second, as the employer, she will write a business
check for the amount of $26,000 and she will con-
tribute it to her SEP-IRA. A SEP-IRA is established by a
person establishing a standard traditional IRA (IRS
model form 5305) and then making a SEP-IRA contribu-
tion to it. For 2018 she is permitted to make a maximum
SEP-IRA contribution equal to the lesser of 25% of her
adjusted business earnings or $55,000.

We recently had a call from an IRA representative
where the IRA software system her bank was using did
not make this clear. The system gave the idea that the
only form needed was the Form 5305-SEP. The system
did not make it clear that the individual either needed
to have an existing IRA into which the SEP-IRA contri-
bution would be contributed or a new SEP-IRA must be
established. Both forms are needed.

A SEP-IRA must exist for tax reporting reasons if an
annual SEP-IRA contribution is made or a SEP-IRA
rollover contribution is made. The IRS has never issued
written guidance as to when a SEP-IRA is eligible to no
longer be titled a SEP-IRA. Presumably, this occurs
when there is no current SEP-IRA contribution and the
individual instructs that the SEP-IRA funds are to be
transferred into a traditional IRA. In most situations the
IRA type classification on the computer system would
be changed.

IRS statistics show that annual SEP-IRA contributions
exceed those of annual traditional IRA contributions. A
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financial institution will benefit by communicating with
its business customers about the benefits of SEP-IRAs.

The tax laws do not require a person who has an
existing traditional IRA to set up a new SEP-IRA. Some
financial institutions choose for administrative reasons
to require a separate IRA, but the tax laws do not
require it. If any employee would fail to have a SEP-IRA
so the business did not make a SEP contribution for
such employee, there would be no SEP and the expect-
ed tax benefits would not apply for the sponsoring busi-
ness and other employees.

In summary, establishing a SEP is easy as long as the
two steps above are completed for a one person busi-
ness and the three steps are completed for a business
with employees.

SEPs — The Last-Minute Retirement
Plan and Tax Deduction

Definitions

SEP — SEP is the acronym for Simplified Employee
Pension plan. In order to have a SEP, two requirements
must be met. First, an employer must sign a SEP plan
document which may be: (1) the IRS model Form 5305-
SEP; (2) a SEP prototype; or (3) a SEP plan as written
specifically for that employer by an attorney. The
employer may be a gigantic corporation or a self
employed person. Second, all eligible employees must
establish (or have established for them) a SEP-IRA.

SEP-IRA — A SEP-IRA is a standard, traditional IRA

established with a financial institution to which an
employer has made a SEP-IRA contribution. The IRA
custodian is required to report SEP-IRA contributions in
box 8 on Form 5498. In all other respects, the standard,
traditional IRA rules will apply to administering SEP-
IRAs. Contributions to SEP-IRAs are always owned by
the employee, once the funds have been contributed to
the employee’s SEP-IRA.
Discussion — SEP plans may be established and funded
by the normal tax deadline, plus extensions. A person
may come into your institution in July of 2019, and
make a SEP contribution of $55,000, for tax year 2018.
If an individual has the proper extension(s) a SEP con-
tribution may be made as late as October 15 of 2019,
for tax year 2018.
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Competing for Contributions,
Continued from page 1

responsibility and start making their own IRA contribu-
tions. Individuals should be informed regularly that they
should to be making IRA contributions, especially if they
don't participate in a 401(k) plan.

Here are some ideas for increasing IRA contributions.

1. A person should be able to make their annual IRA
contribution on-line and people need to be informed and
convinced why and how they will benefit. So, start imple-
menting the making online of annual IRA contributions,
especially Roth IRA contributions.

A person should be informed that annual contributions
may be done online and the contribution is processed as
a current year contribution unless instructed otherwise.
The person should be informed that he or she must con-
tact the financial institution for assistance if a rollover
contribution, a SEP-IRA contribution or a transfer contri-
bution is being made.

A person should almost always be making a Roth IRA
contribution rather than making a contribution to a stan-
dard savings account. Why? A person can generally make
a Roth IRA contribution and withdraw it without adverse
tax consequences. For example, Margrit contributes
$4,000 to her Roth in January and then in October with-
draws $1200 of the $4000. She owes no income tax as
she is only withdrawing her own contribution. The with-
drawal of the earnings from a Roth IRA are often taxable,
but earnings are withdrawn only after all contributions
have been withdrawn.

2. Encourage SEP-IRA contributions. Annual contribu-
tions of $55,000 can multiply greatly if there are multiple
employees making/receiving such contributions. See the
adjacent article. Many employers will not want the com-
plexity which comes with a 401(k) plan and there is cer-
tainly less liability. Refer to the October 2018 issue dis-
cussing how a small employer may be able to realize
some FICA tax savings by sponsoring a SEP IRA plan.

3. Enlighten your higher income customers so that they
come to understand how they will benefit by making
non-deductible contributions even though they are mak-
ing maximum contributions to their 401(k) plans. See arti-
cles in prior newsletters.

4. Encourage Direct Rollovers and Rollovers Into IRAs
from 401(k) plans and other retirement plans. An institu-
tion must “work” or “compete” to gain rollover contribu-

tions.
Continued on page 7
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= 5305-SEP

Simptified Empl

OVE Ne.

Contribution Agi Do not file

{Under section 408K} of the Internal Revanue Code)

with the Internal
Revenue Service

Nk 1 an oy

retirement annuity (IRA) of all employees who are at least

services for the emmployer in at least

makes the following agreement under section 408(k) of the

Internal Revenue Code and the instructions to this form.
Article 1—Eligibility Requirements (check applicable boxes—ses instructions)
The employer agrees ta provide discretionary contributions in sach calendar ysar to the individual retirernent account or Indwidual

years old {nat to exceed 21 years old) and have performed

years (not to exceed 3 years) of the immediately preceding 5 years. This simplified
employee pension (SEP) [ ncludes [ does not include employess covered under a collective bargaining agreement,
O includes ] does not include certain nonresident aliens, and L includes (] does not include employees whose total
compsnsation during the year is less than $450°.

Atticle —SEP Requirements (see instructions)

The employer agrees that contributions made on behalf of each eligible employee vl be:

A Based only on the first $205.000" of compensation.

B. The same percentage of compensation for every employee.

€. Limited annually to the smaller of $41,000° or 25% of compensation.
D, Paid to the employee's IRA trustee, custodian, or insurance cormpany (for an annuity contract). $205000  $275.000  $280.000

COLA Adjusted SEP Limits
n200s 2018 2019
3450 $600 $600
$41000  $55.000  $56.000

Ermiovers 5 g1

Narms e tie

Instructions

Section references are to the Interal
Revenue Code uriess olhervise noted.

Purpose of Form

Form 5305-GEP {Model SEP} is used by an
employer to make an agreement to prowde
benefits ta all eligibla smployess under a
simplified employee pension (SEP] described
in section 4021kl

Do not file Form 5305-SEP with the IRS.
Instead, keep it with your records.

For mors information on SEPs and R,
see Pub. 580, Retirement Plans for Sm:
it (5B SLE. st Cuiion Hans]

ub. 596, Inchvidual Refirement
Arangements (IRAs].

Instructions to the Employer
Simplified employee pension. A SEP s a

wiifien arrangement fa plan) that provides you

with an easy way to raake cantributions
toviard your employees' retiement incorme,
Under a SEP. you can contibute to an

&mployes's traditional indwidual retirament

g armty fraciional @6, vou make

contributions directly to an | up by or
for each employee with insuranca
ompany, o other qualified financial

institition. When using Form 5305-SEP to
establish a SEP, the [RA must be a Model
tragitional IRA established on an IRS form or
a master or protatype traditional IRA for
which the IRS has issued a favorable opinion
lettar. You may not make SEP contributions

agreement on Form 5305-SEP dogs not
extablish an employar IRA described in
section 403(c).

When not to use Form 5305-SEP. Do not
wse this form if you:

1. Currently maintain any ofher qualiied
retiement plan. This doas not pravent you
rom maintoining another

2 Hase any sigibie employoss fo o
1RAS have not been established,
the servicas of Isasad employaes
fdescribed in section 41411,
4. Are 2 member of an offilated senice
group (described in section 414imy. a
controlied group of corparations (deseribed in

and 414(c)]). uniess all elgible employees of
all the members of such groups, trades. or
businesses participate in the S

5 il ot pay the cost of the S8
contatutions. Do not use Form 530-SEP for
e et 1o acims csionae
contnbutions even if the contributions are
mads under a salaty teduction agresment
Use me -5EP. or a nanmods!
Note. SEPs permitting electie deferrals
ooyl oiiiods: et

Eligible ampfoyeas. All sligible employees

must be allosred to parlicipate in the SEP. An

sigile employee is any employee whos {11 is
i feast 21 years old, and (2) has perform

establish less restrictive eligibiity
requiremants, ‘mare rastrictive ones.
Ssrvica is any wiork performed for you for
any period of fime, hovrever short, If you are
member of an affiiated service groUp. a
contralied group of comorations. or trades or
businesses under common cantrol, service
inclucies any work performed for any period
of tme o1 any oY member of SUEh group.
trades, or businessas.
Excludable employees. The following
employees do not have to be covered by the

SEP: (1) emplogess covgred by s collctve
Sty erd barganed Tor r goed i by
you and their union. (2) nonresident alien
amployees who did not earn U.S. source
income from you, and 31 emplogees who
recenved less than $450° in compensation
during the year.
Cantribution limits. You may make ar
annual convition of up to 23% of me
empoyee's compersation of
enever s less, Compersalon, Vor this
purpose, does nat include employ
Conmisctions to the SEP or e amployes’s
Compensation In excess of $205,000", If you
also maintain a salary redution
Cortnmutions 1o the tao SEPS togslher may
ot exceed the smaller of 41,000 or 25% of
compensation for any emplayee.
vou are ot reired to make corlrbuions
every year. but vinen 3
contibie to the SEP \RAS o aH emle
employess who actually ned services
Gting o year of the contation, This
includes aligible employees who die or quit
working before the contribution s mae.
Gontabutions cannct discrininate in favor of
highly compensated emplayees. 450, you may
not integrate your SEP contributions t/th. or
offset them by, contributions. made under the
Federal Insurance Contributions Act (FICA}

11 his SEP is intended to meet the

employees who participate In your salany
reduction ‘en you must make minimum
contributions 1o IRAs established on behalf of
those employees.

Deducting contributions. You may daduct
Gontnbutions o a SEP subject to the limits of
section 40dih). This SEP is maintained on a
calendar year basis and contributions 10 th

* Fun 201

Costeotiiving adyistonants. T 1R armousices the wcesse, f oy,

s e, 1 s hvernid Bsvenots

For Paperwork Reduction Act Notice, see page 2.

B Ao s

Gt e, 118250

Winde  Cusiodas  Yollow  Desostor

Fen 5305-SEP Aer

Calle W, Frifz & Assacates. Lic

IRA — Custodial Account Application - romsusa

B mauoroze

with the Di; Deposit
should be malled or dellvered to: Date
Custodian's Name Acct./inst. No.
Address Deposit Amt. For Tax Yr.
City. State __ Zip
Attn Phone pe of

Depositor Information

O Regular or Spousal for: O Gurrent Year, or O Prior Year
O Rollover to: O Regular IRA, or O SEP-IRA

O Late Rollover

O SEPfor: O Current Year, or O Prior Year

o Form #54-R

o Transler From Another IRA or SEP-IRA Custodian to:

Name
Home Address

City. State __ Zip

County Date of Birth

Phone: Home, Work IRA, or O SEP-IRA
SSN Plan No. o Transler Incident to Divorce

Adopting this plan agreement constitutes:

O the inifil adoption of an IRA plan agreement, or

O the amendment and restatement . replacemen) of a previous IRA plan agreerment
referenced as follows:

O Transfer—Surviving Spouse Elects to Treat as Own
O Special Rollovers and Repayment and Postponed
Contributions - Complete CWF Form #54.

Your Regular or Spousal Contribution Limit

If Not If Age 50
) . L Tax Year Age50  or Older
Designation of Beneficiary 2012 $5.000  $6.000
‘Section 1.6 of Article 2013-2018 55‘500. 36.500‘
discussionof you ight o name py o e 2019 $6,000° 7,000
A ccount.In the - T
inyour benafciars. I
e result Special Situation-Spt 's Si onsent

. henrst of vt acesadverfcry. s hr s rd spuse i ary. shal eminae iy and

1fyou reside i a stae with community or marial propery laws and you are mar-
thanorin pouse as

O the interest of i, hnhavehvmu
s such s wl ke by it of apesentoion t snae he Gocanoed banlan would have
taken i Iving, and persons of it
ing e, bl coet have & SN spouse, hen by chookng the 1Nowg 50X ( ) You wanl such
Sp0use 10 receive such predsceased beneficiary’s share.

an
i “prorata”selocton.

1fyou desig pouse a5 your d e . hen you

the beneficiary, then you
not

Spouse's Notice, Certification of Consent and Signature
the IRA deposior.

[ g

indeaosmy conon and o gl of o snat i o harg e

intend character the interest | have in such IRA funds. | understand
iciry(s) an ot pas ot sipest th s o your spouee
¥ i), You must
b W nener s cheked
Goomed 0 prmary o
oate
Name and ion Right

Oy Address

O ot City State __ Zip
SN Date of Birth
Share % Relationship

You have requested that the Custodian establish an Individual Retirement

‘Account (IRA) for you. You cery that your tax dentiication number (socal secu-

vty number) and other nformeton are correct. I the event that this is & olover

contibuton, you hereby frevocably elect 1o treat his conlriutn as a rolover
e

Name

Oy Address

and condilons govering this IRA form are contained in this application and the.
RS Mods! Form 5305-A plan agreemant s modified. You acknowledge that you
are opening a custodial IRA and that it expressly requies that your IRA funds be
invested in various deposit accourts as offered by us (e. the Custodian). You

O contraent Gty State Zip ‘acknowledge that the Custodian has fumished you with a copy of the appiication,
pesd Dato of Bih o nda Relrenet Pl and Doy Satere. nacsion, o
Share % Relationship {o1his IRA. The FinancialDislosare s fumishe 0 you using his method:
Name 3 1. The fnancl prjection normation and tables 25 shown on the reverse
Drmwy - Address 3 2. Special Atachment. For example, a customized disclosure statement or
O oo ity State __ Zip conputer prnout
SSN Date of Bith ina tmely Son s o
Share % Relationship Diclonrts Stemant I sonora you rave v (1) coonrdoys i hen 1o
revoke hisIRA lan agreement
Name
O Adcress Deposiors Sgnature Date
O cortogmt City State __ Zip
SSN Date of Birth of Custodian Date
Share % Relationship Witness

White — Custodian  Yellow — Depositor (Accountholder)

©2018 Collin W. Fritz & Associates, Lt.
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What Advantages Does a 401(k) Plan
Have Over a SEP?

No doubt SEP-IRA plans are simple. Many farmers and
other one person businesses like the simplicity. That is
also why bank personnel like SEPs. A 401 (k) plan is more
complicated than a SEP. However, the additional com-
plexity is not so great that a person should automatically
decide he or she wants to keep the SEP and not roll the
SEP-IRA funds into a new 401(k) plan. The 401(k) plan
has attractive features which the SEP does not have.

What can a person do with a 401(k) plan that he or she
cannot do with a SEP plan?

1. In some income situations the contributions for a
person may exceed 25% of compensation. The max-
imum contribution under a SEP is 25% of eligible
compensation. A 401(k) plan has the special rule
that the employer is allowed to deduct the amount
which the participants have deferred PLUS a contri-
bution of 25% of eligible compensation. For a one
person plan, this means the deductible amount may
be his or her elective deferral amount of
$16,500/$22,500 plus 25% of eligible compensa-
tion.

2. In general, a person may borrow up to $50,000 from
his or her 401(K) plan. No loan is permissible from
a SEP IRA. This loan right is quite valuable to a small
business person.

3. A person may serve as the trustee of the 401(k) plan.
It is impossible for an individual to be an IRA
trustee, including a SEP-IRA trustee. Federal law
requires a bank or other regulated corporation entity
serve as the IRA custodian/trustee. There is no simi-
lar requirement for a 401(k) plan or other qualified
plans.

4. An individual may make Designated Roth contribu-
tions to the 401(k) plan. This is true even if he or she
is ineligible to make Roth IRA contributions because
the income limits for Roth IRAs are exceeded. The
individual could also “convert” non- Roth funds into
the Designated Roth account. This ability to make
Designated Roth contributions will be the primary
reason a person will want a 401(k) plan rather than
a SEP. As time goes on, more people will recognize
the value of making designated Roth Contributions
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to a 401(k) plan. Most likely the SEP rules will never
be changed to permit Roth contributions to a SEP.

5. The law imposes a very harsh penalty if a prohibited
transaction takes place with respect to a SEP-IRA.
The entire account balance is deemed distributed as
of the first day of the year in which it occurs. The
individual will have to include this amount and pay
tax at his or her marginal tax rate. This rate could be
as high as 36%. The funds are no longer tax
deferred. In contrast, there is no forced distribution
if the prohibited transaction takes place within the
401(k) plan. A 15% excise tax must be paid if the
prohibited transaction occurs with respect to the
401(k) plan and the prohibited transaction must be
un-done.

6. The 401(k) plan can be used to allow a person to
convert after-tax dollars from another employer’s
401(k) plan into a Roth IRA. The SEP cannot be so
used. Example, Jane Doe has $80,000 in a 401(k)
plan with employer #1. Of this $80,000, $12,000 is
after-tax dollars. She directly rolls over the entire
$80,000 into a traditional IRA with your institution.
She establishes a 401(k) plan with your institution
because she has a small business. She then rolls
$68,000 from the traditional IRA into her 401(k)
plan. Since the $12,000 of after-tax dollars cannot
be rolled into the 401(k) plan. She is now able to
convert the $12,000 in the traditional IRA to a Roth
IRA and no taxes are owed since these are after-tax
funds. It is assumed that if she had any other taxable
money within a traditional IRA that those funds also
would be rolled into the 401(k) plan.

7. Funds within a 401(k) plan are more easily protect-
ed from creditors, if needed, than funds within a SEP
IRA.

The above tax benefits create strong reasons for indi-
viduals with a SEP plan to establish a 401(k) plan and
then roll the SEP funds into the 401(k) plan.

Will an individual be willing to pay an annual admin-
istrative fee of $75-$500 to have these additional tax
benefits? The only way an institution will find out is to
ask its SEP customers. An institution need not charge an
administrative fee, but one should be charged. These tax
benefits are very valuable and the institution has costs
which it should pass on to its users
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Email Consulting Guidance -
2018 IRA Contribution Deadline
April 15 or April 172

Q-1 In between trying to get my Deficient RM D cus-
tomers to make their withdrawals and getting my
deceased customers taken care of before the close of
day Monday, one of my IT techs wants to know the
deadline for prior year contributions for 2018 so she can
make sure our system is a set for 2019.

Patriots Day is on April 15th, but usually the day after
Patriots Day is something also.

A1 For most U.S. taxpayers the tax filing deadline and
the IRA contribution deadline for tax year 2018 is Mon-
day April 15, 2019. However for those states which rec-
ognize Patriots Day on April 15th, the tax filing deadline
will be extended to April17, 2019, due to the fact that
the Emancipation Day holiday is observed on April
16th.

Patriots” Day is April 15th and the “standard” federal
tax filing deadline is also April 15th.

For reasons discussed below, | believe the tax filing
deadline for a Massachusetts resident is Wednesday
April 17th, 2019. The Patriots” Day holiday rule changes
the tax filing deadline to April 16th and the Emancipa-
tion Day holiday rule changes the deadline to April
17th.

Code section 7503 provides that a tax deadline is
extended until the following business day if the original
tax deadline falls on a Saturday, Sunday, or legal holiday.
A legal holiday includes a legal holiday observed in
Washington. D.C.

Emancipation Day in 2019 is Tuesday April 16, 2019.
It is a legal holiday in the District of Columbia. It is
observed on the 16th when the 16th falls on a weekday.
It is observed on the 15th (preceding Friday) if the 16th
falls on a Saturday and it is observed on the following
Monday (17th) if the 16th falls on Sunday.

| have read that Connecticut, Florida and one other
state may also now observe the Patriots’ day holiday. |
need to do some additional research for these non-
Massachusetts states.
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Email Consulting Guidance - QDRO
or Transfer Incident to a Divorce

Q-1 If a QDRO s required and there are retirement
plans at several.different ~providers~rs, some with Roth
balances and tax deferred balances, are the parties able
to designate which retirement account the QDRO will
apply to and whether it be taken from Roth or tax
deferred portions?

A-1 In a divorce, the two spouses will negotiate the
division of their assets, including their IRAs and other
retirement plan assets.

In a divorce there will either be a settlement agree-
ment signed by both parties or if no settlement, a court
order will need to define who gets/keeps the retirement
assets, including IRAs. The two parties ne-ed to reach a
settlement or a judge will need to define in the court
order.

QDRO is a term applying to 401(k) and other retire-
ment plans. Qualified Domestic Relations Order.

By definition a QDRO is a court order. Federal law
states a person’s 401 (k) funds are exempt from any cred-
itor (except the IRS), including a former spouse. Howev-
er, there is a limited exception for divorce situations. If
the QDRO rules are met a state court can require the
transfer of 401(k) assets within the 401(k) plan from one
spouse to the other spouse (the alternate payee). The
alternate payee most likely will be subject to the same
distribution rules applying to the participant. That is, the
alternate payee may not be entitled to an immediate dis-
tribution.

A settlement agreement is not sufficient to transfer
401(k) or other pension funds from one spouse to the
other spouse. There must be a QDRO.

A transfer incident to a divorce is the term used with
respect to IRAs. A state court judge (or pursuant to a set-
tlement agreement) does have the authority to have the
IRA assets of one spouse transferred to the other spouse.
Such a transfer is not a taxable event.

Many times accountants and attorneys use the term
QDRO to include IRA transfers. They should not.

Continued on page 6
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There must be a specific QDRO for each retirement
plan.

With respect to IRAs, the settlement agreement or the
court order must be specific with each to each IRA.

Email Consulting Guidance -
HSA Contribution

Q-1 We have a customer who has an HSA but is no
longer eligible to contribute to it. She wrote a check at
Shopco for some glasses or some item that was not cor-
rect and returned it. Shopco refunded her money by
doing an electronic credit to that account. So now the
account shows a deposit which she can’t do. How do
we handle this?

A-1 A person who is no longer eligible to make an
annual HSA contribution may be eligible to make a
rollover contribution or a transfer contribution.

When did the original withdrawal take place? Is she
still within her 60 day rollover period? Is she eligible to
make a rollover contribution of an HSA distribution and
will she so instruct?

If so, the contribution may be treated at a rollover con-
tribution even though it came from Shopco.

If not, the contribution would an excess contribution.
She can/must withdraw the excess contribution. The
bank will report the contribution as a regular/annual
contribution. The distribution is to be reported as the
withdrawal of an excess contribution (reason code 2 in
box 3 on the Form 1099-SA). Box 2 on the Form 5498-
SA should be completed with 0.00 as there were no
earnings related to the excess contribution.
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Online HSA Contributions and
Distributions- A Be Careful Subject
For Both the HSA Custodian and
the HSA Owner

Some financial institutions will permit HSA owners to
make HSA contributions and take HSA distributions
online. There are no tax laws requiring or prohibiting
such online transactions. However, the HSA custodian
will want to define its procedures and then communi-
cate such procedures with its HSA owners. HSA owners
will want to understand the tax consequences of their
online HSA transactions.

An HSA is a tax preferred account. Most people
believe it is the tax preferred account with the best tax
benefits. There is tax benefit when a contribution is
made to the HSA; there is a tax benefit when the contri-
butions earn income and there is the tax benefit that the
withdrawal of HSA funds is tax free as long as the distri-
bution is used to pay a qualified medical expense.

As a tax preferred plan, the IRS requires that the HSA
custodian prepare the Form 5498-SA to report the
“reportable” contributions and Form 1099-SA to report
the “reportable” HSA withdrawals. Such forms are pre-
pared on a person per plan agreement basis.

The IRS takes the administrative approach that all HSA
distributions are taxable and subject to the 20% penalty
tax unless the individual is able to explain why the dis-
tribution is not taxable and/or why the 20% tax is not
owed.

The HSA custodian has the duty to report all HSA
withdrawals on an individual’s Form 1099-SA with the
correct reason code with two exceptions. An HSA trans-
fer distribution is not required to be reported on the
Form 1099-SA. A mistaken HSA distribution is also not
required to be reported on the Form 1099-SA.

HSA software has been written to give HSA custodians
the ability to code or classify a distribution as non-
reportable. The HSA custodian must be careful and
should understand that the use of this code must be lim-
ited.

We have had a number of calls where the HSA custo-

Continued on page 7
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Online HSA Contributions,
Continued from page 6

dian is now realizing that HSA owners during 2018
made online HSA distributions which because of the
coding were classified as non-reportable when in real-
ity such distributions must be reported on the person’s
Form 1099-SA. A real tax reporting mess exists.

In order to code a distribution as non-reportable cer-
tain requirements must be met. There should be an
HSA transfer form or the distribution check should con-
firm that the funds were transferred. Or, there should be
paper work confirming there was a mistaken distribu-
tion by the HSA owner and that the HSA custodian is
willing to accept the repayment of the mistaken distri-
bution. The HSA custodian must define for itself when
it will agree that a mistaken distribution occurred.
CWHF’s position is— not all payments by the health plan
qualify as mistaken distributions and not all refund
checks related to the return of a purchased product
qualify as a mistaken distribution.

The HSA custodian cannot code a distribution as
non-reportable just because that is what the HSA
owner (or the tax accountant wants). For example, a
distribution does not become non-reportable when a
person mistakenly uses their HSA debit card when they
wanted to use their personal debit card. The person’s
withdrawal because it paid a nonmedical expense is
taxable unless the person is eligible to make their once
per year rollover contribution.

An HSA custodian will want to adopt and communi-
cate with its HSA owners the following HSA proce-
dures.

#1. All HSA contributions will be reported on the
HSA owner’s Form 5498-SA as an annual contribution
unless the person indicates it is a rollover contribution,
there is a form showing the contribution is a transfer
contribution or there is a form showing the contribu-
tion is a repayment of a mistaken distribution.

#2. All HSA distributions will be reported on the HSA
owner’s 1099-R as a normal HSA distribution (reason
code 1) unless the person indicates there was a with-
drawal of an excess contribution, the withdrawal
occurred when the HSA owner was disabled, there is a
form showing the distribution was a transfer distribu-
tion or there is a form showing the distribution was a
mistaken distribution.

HSA owner should understand that every reportable
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HSA distribution is to be included in their taxable
income unless the person can substantiate why it is not
taxable. Form 8889 must be completed. A distribution
used to pay a qualified medical expense is not taxable.
A distribution which is rolled over is not taxable. A mis-
taken distribution is not taxable. A transfer distribution is
not taxable. All other distributions are taxable and sub-
ject to the 20% penalty tax unless an exception applies.

Competing for Contributions,
Continued from page 3

5. Develop a payroll deduction IRA program that can
be used by your institution’s business customers and also
for your institution’s staff. As an additional employment
benefit, an employer could adopt a plan giving the
employer the right to make discretionary matching Roth
IRA contributions. For example, for every $500 which an
employee contributes to their Roth IRA for a given year,
we the employer will make a matching contribution of
$50 up to a maximum of $400. The employer contribu-
tion is ordinary wage compensation for federal tax pur-
poses.

6. Develop an IRA contribution program that can be
used by your institution’s business customers and also for
your institution’s staff. As an additional employment ben-
efit, an employer could adopt a plan giving the employer
the right to make discretionary IRA contributions. The
employer contribution is ordinary wage compensation
for federal tax purposes.

7. Develop a competitive IRA deposit instrument that
has a long-term feature. Such IRA deposits can be used
to fund the making of mortgages. In the insurance world
these IRA deposit instruments are called guaranteed
investment contracts. There is a sophisticated formula
used to calculate the interest penalty when the longer
term deposit instrument is surrendered prior to maturity.
In the past the banking regulators have ruled that such
investments have risks that should not be taken by banks
for safety and soundness reasons. The regulators should
rethink their position. The interest rate penalty provision
will offer sufficient protection to the IRA custodian
against those who surrender a long-term time deposit
prior to maturity.

Here are some ideas for increasing 401(k) contribu-
tions and profit sharing (old Keogh) contributions.

Continued on page 8
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Competing for Contributions,
Continued from page 7

1. Have a plan document ready to be adopted by your
client.

2. Render plan administration services or assist the
employer in retaining such services.

3. For your institution’s own 401(k) plan require that
such plan be written to allow as one of the investment
options the purchase of your institution’s sponsored time
deposit.

In summary, a financial institution must be ready to
compete for IRA contributions and 401(k) contributions. -

HSA Owner’s Duty to File
IRS Form 8889

An HSA owner has a duty to file the Form 8889 (HSAs)
in certain situations. There are special rules if a person
has more than one HSA as discussed below. A person
uses the Form 8889 to determine various tax conse-
quences relating to his or her HSA. The individual reports
the contributions made to his or her HSA either by an
employer or personally. The individual determines what
amount he or she is able to claim as a tax deduction. The
individual also reports to what extent, if any, the distribu-
tions are taxable and whether or not any amount must be
included in income because he or she did remain an eli-
gible individual during a testing period.

A person must file Form 8889 if any of the following

applies:

1. Contributions were made to the person’s HSA for
the year. These contributions could have been made
by the individual, the individual’s employer or
another person or entity. Note: the Form 8889 must
be filed even if it was only the employer who made
any contributions.

2. Distributions were made from the person’s HSA dur-
ing the year.

3. The individual failed to remain an eligible individual
and so must include certain amounts in income.

4. The individual acquired an interest in the HSA
because he or she had been designated as a benefi-
ciary and the HSA owner died.

The duty to prepare and file the Form 8889 applies

even if the individual (and spouse, if married) is not
required to file Form 1040 or Form 1040-NR. In this sit-
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uation, the individual must prepare and file both the
Form 8889 and the Form 1040/Form 1040-NR. A form
8889 must be filed for each HSA.

Example #1. An individual is the HSA owner of two or
more HSAs, then he or she must complete a separate
Form 8889 for each HSA.

Example #2. An individual is the beneficiary of two or
more HSAs, then he or she must complete a separate
Form 8889 for each HSA.

Example #3. An individual is the beneficiary of an HSA
and he or she has his or her own HSA, then he or she
must complete a separate Form 8889 for each HSA.

Example #4. An individual is married and has his or
her own HSA and so does the spouse. A separate Form
8889 must be prepared for each spouse and each HSA.

The IRS instructions then require an individual to con-
solidate the multiple 8889 forms as follows. Enter “state-
ment” at the top of each Form 8889 and complete the
form as instructed. Next, complete a controlling Form
8889 combining the amounts shown on each of the
statement Forms 8889. The individual is then to attach
the statements to his or her tax return after completing
the controlling Form 8889.

Why is it so Important to Furnish a
Comprehensive HSA FMV Statement?

The obvious answer, the HSA owner and the tax pre-
parer will use the HSA custodian’s HSA statement along
with other medical expense documentation to prepare
their Form 8889. The individual informs the IRS what
amount was contributed to their HSA and what with-
drawals were made and what are the tax consequences
of those withdrawals. Withdrawals used to pay qualified
medical expenses are not taxed, they are tax-free. With-
drawals not used to pay a qualified medical expense
must be included in the person’s income and the 20%
penalty is owed unless the HSA owner is age 65 or older
or is disabled.

Unlike with IRAs, the IRS does not require the HSA
custodian to furnish HSA owners with an HSA FMV
statement. But you want to do so for customer service
reasons. Furnishing it by January will allow individuals to
file their tax returns soon after the IRS opens the tax filing
season.




