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After the death of the IRA owner under
existing rules, a surviving spouse who is
the sole primary beneficiary has the right
to elect to treat the deceased spouse’s
IRA as his or her own IRA. This is a very
valuable tax planning tool for certain
marriage/death situations. Generally, a
surviving spouse will want to elect to
treat their deceased spouse’s IRA as their
own IRA. And then if the surviving
spouse is age 72 or older the standard
RMD rules will apply to the surviving
spouse. But there are situations where a
spouse beneficiary does not want to elect
to treat their deceased spouse’s IRA as
their own The survivor wants to keep it as
an inherited IRA. See the two examples
discussed later.

From 2002-2021 the right of spouse to
elect to treat as own was unlimited. The
election could be made at any time. That
is, even if a spouse decided initially to
maintain the inherited IRA as an inherit-
ed IRA he or she had the right to later
elect to treat the deceased spouse’s IRA
as their own IRA.

The IRS has proposed that there will be
a deadline for a surviving spouse to make
the election. The election must be made
by the later of-

1. December 31 of the calendar year in
which the surviving spouse reaches
age 72 or

2. December 31 of the calendar year
following the year the deceased IRA
owner died.

A surviving spouse loses the right to
treat the deceased spouse’s IRA as their

own if the election is not made by the
deadline. The surviving spouse must then
use the life distribution rule or the 10-
year rule as applicable.

Why is the IRS wanting to make this
change? The IRS believes without these
limits a spouse has tax planning options
which favor some spouses too much.

How may a surviving spouse benefit
too much by electing to treat their
deceased spouse’s IRA as their own IRA?

The first two examples deal with the
IRA owner being younger than their
spouse and the IRA owner dies before
their required beginning date.

Example#1. An IRA owner dies in 2014
at age 69. His spouse beneficiary was
older than he was. She was age 74. The
IRA owner had died before his required
beginning date. She had the right to use
either the life distribution rule or she
could elect to use the 5-year rule because
he had died before his required begin-
ning date. Under the 5-year rule she was
required to close this inherited IRA by
12/31/2019. If she elected to use the 5-
year rule she was not required to take any
RMD for years 2015-2018. And with
respect to 2019 she had until 12/30/2019
to elect to treat the inherited IRA as her
own IRA. Her election would require her
2019 RMD to be recalculated using the
balance of that inherited IRA as of
12/31/2018, but she has definitely bene-
fited by electing to use the 5-year rule.
The IRS thinks she should not be able to
benefit in this way.

IRS Proposes Major RMD Changes for Spouse Beneficiary
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Example#2. This example is similar to Example #1
except the IRA owner died in 2021 at age 70. His
spouse beneficiary was older than he was. She was age
75. The IRA owner had died before his required begin-
ning date. She had the right to use either the life distri-
bution rule or she could elect to use the 10-year rule.
Under the 10-year rule she is required to close this
inherited IRA by 12/31/2031. If she elected to use the
10-year rule she is not required to take any RMD for
years 2022-2030. And with respect to 2031 she has
until 12/31/2031 to elect to treat the inherited IRA as
her own IRA. Her election would require her 2031
RMD to be recalculated using the balance of that inher-
ited IRA as of 12/31/2030, but she definitely will benefit
by electing to use the 10-year rule. The IRS thinks she
should not be able to benefit in this way.

Example #3. An IRA owner died in 2014 at age 82.
His spouse beneficiary was age 86. She did not elect to
treat his IRA as her own in 2014. Rather she kept it as
an inherited IRA. Because she had elected the 5-year
rule, this inherited IRA had to be closed by December
31, 2019. Under the existing rules she could elect to
treat his IRA as her own in 2019. This meant her 2019
RMD had to be recalculated and was larger, but she did
have to withdraw any amount for years 2015-2018. She
might have died during this period.

The IRS is now proposing to place a new limit on the
right of a spouse to elect to treat their deceased spouse’s
IRA as his or her own. It is Example #2 and Example #3
which the IRS wants to limit. Under the SECURE Act the
5-year time period has been replaced with the 10-year
rule and the benefits to the spouse (and to her benefici-
aries) can be very good.

Note a surviving spouse loses the right to treat the
deceased spouse’s IRA as their own if the election is not
made by the deadline.

If the old rules are allowed to be continued many IRA
owners/IRA beneficiaries would elect to use the 10-year
rule because no distributions are required for years 1-9
and then the electing as own means their 2301 RMD
will be larger but it need not be a lump sum distribu-
tion.

Example #3A. An IRA owner died in 2021 at age 82.
His spouse beneficiary was age 86. She did not elect to
treat his IRA as her own in 2021. Rather she kept it as

an inherited IRA. If she is able to use the 10-year rule
then she is not required to take any RMD for years
2022-2030. This would mean her 2031 RMD would be
much larger, but still a lump sum distribution would not
be required.

So a spouse will no longer be able to use the 10-year
rule and then at the end of this period elect as own.
They would be required to take the lump sum distribu-
tion in the 10th year.

What is the IRS not proposing to change regarding
RMDs for IRAs?

The prior election procedures have not changed. First,
the spouse beneficiary must inform the IRA
custodian/trustee that he/she is redesignating the
account from being an inherited account to being their
own personal IRA. We at CWF have designed our forms
so the spouse checks a box instructing the IRA custodi-
an/trustee that he or she is make the election to treat as
their deceased spouse’s IRA. Second, a spouse’s failure
to withdraw an RMD automatically results in an auto-
matic election as does the spouse making an annual
contribution.

Special Rule for Certain Distributions to Surviving Spouses
This special rule limits the ability to initially use the 5-

year rule or the 10-year rule and then later commence
annual distributions because the spouse either elects as
own or makes a rollover contribution.

The concept is - although the spouse is not required
to take any distribution in years 1-4 or years 1-9, a por-
tion of their account balance each year will be deemed
to be an RMD and ineligible to be treated as own or
rolled over. 

This rule applies if the spouse takes a distribution
from their inherited IRA in or after the year the spouse
attains age 72. A portion of this distribution will be a
deemed RMD and is ineligible to be rolled over.

The annual deemed RMD is the sum of each years
hypothetical RMD as reduced by any actual distribu-
tions. The RMD is calculated by using the life expectan-
cy rule. The first year is the later of the year the spouse
reaches age 72 or the calendar year in which IRA owner
died. The last year is the year the distribution occurs.
The RMD is calculated by using the life expectancy

Proposed Changes,
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rule, but it is modified. The balance as of the preceding
12/31 must be modified each year. It is reduced by the
sum of the hypothetical RMDs for the prior years over
any actual distributions during those prior years. 

If a spouse misses the deadline for electing to treat as
hie or her own, the spouse still has the right to rollover
to his or her own IRA, but the spouse would be subject
to the rule that a portion of the distribution would be an
RMD ineligible to be rolled over. 

What Should an IRA Custodian/Trustee be 
Doing to Respond to the IRS Issuing its Proposed
RMD Regulations on February 24, 2022?

You should not over react to the proposed regulations,
but you must plan for their final implementation. At this
point the regulations are only proposed. Hopefully the
IRS will revise the proposals. We at CWF believe the IRS
has made certain RMD proposals which should not be
included in the final regulation.

The main concern is that the IRS made clear in this
proposed regulation that a non-EDB beneficiary of an
IRA owner who died after 2019 and on or after their
required beginning date must comply with two RMD
rules. The beneficiary must commence distributions
over their life expectancy commencing the year after
the IRA owner died and the beneficiary is required to
close this inherited IRA under the 10-year rule.

An IRA custodian may wish to furnish an explanation
to your beneficiaries who are in this situation. Depend-
ing upon the position adopted by the IRS in its final reg-
ulation, a beneficiary may need to withdraw their 2022
RMD where originally it was understood the beneficiary
was not required to take an RMD for 2022.

Code section 401 (a)(9)(H) was added by the SECURE
Act. It applies to IRA owners or plan participants who
died after December 31, 2019. It reads,

(H) Special rules for certain defined contribution
plans. In the case of a defined contribution plan, if an
employee (the IRA owner) dies before distribution of the
employee’s entire interest

(i) In general. Except in the case of a beneficiary who
is not a designated beneficiary, subparagraph (B)(ii) -

(I) shall be applied by substituting “10 years” for “5
years”, and

(II) shall apply whether or not distributions of the
employee’s interest have begin in accordance with sub-
paragraph(A).

Subdivision (II) clearly states that the 10-year rule
applies regardless if the IRA owner had already com-
menced distributions under subparagraph(A).because
they had attained their required beginning date. The IRS
read this provision to mean, the 10-year rule is to apply
to the beneficiary in addition to the life distribution
rule. We believe the best reading is, the 10-year rule is
to apply which means then that the life distribution rule
is not to apply.

For the reasons discussed below we at CWF aren’t
sure the IRS is right on this subject. Never before has a
beneficiary been required to comply with two benefici-
ary distribution rules. What has changed?

We at CWF don’t read the law as having this dual
requirement. We believe the SECURE Act clearly sets
forth that a non-EDB beneficiary is entitled to use the
10-year rule regardless of whether the IRA owner died
before or after their required beginning date. Under the
10-year there is no requirement to take annual distribu-
tions for years 1-9.

What did Congress intend? Normally there are com-
ments made by a tax committee. I don’t believe those
comments existed with respect to this part of the
SECURE Act.

Set forth below is an illustration of the 10-year rule
and the IRS belief that both rules must be complied
with.

Illustration. Jane Doe, age 58 in 2021, is the benefici-
ary of Mary Doe. Mary was age 81 when she passed in
2021. The IRS is contending that Jane is required to use
the life distribution rule because Mary had died after
her required beginning date. Jane must commence dis-
tributions for 2022 using her age in 2022. However, she
must also comply with the 10-year rule. The inherited
IRA must be closed by December 31, 2031. See the
schedule set forth on the next page:

Continued on page 4
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                                      Table #1                    Table #2 
                                      10-year Only             Life Distrib. Rule & 10-Year Rule

Year         Jane’s Age      RMD Divisor             RMD Divisor    Closeout Deadline
2022        59                    0                               28.0
2023        60                    0                               27.0
2024        61                    0                              26.0
2025        62                    0                              25.0
2026        63                    0                               24.0
2027        64                    0                               23.0
2028        65                    0                               22.0
2029        66                    0                               21.0
2030        67                    0                               20.0
2031        68                    100%                        19.0/1.0            12/31/2031

The IRS finally discussed in Publication 590-B that
both rules must be met. But the IRS does not state this
as expressly as it should be stated. The IRS could have
illustrated its position by having an appropriate exam-
ple. The IRS did not set forth an example. 

The basic intent of the SECURE Act was to take away
for many beneficiaries the right to use the life distribu-
tion rule. Congress acted to have a simpler approach.
Congress required most beneficiaries to use the 10-year
rule regardless of whether the IRA owner died before or
after their required beginning date (in general age 72).

Yet, the IRS in its proposed regulation is stubbornly
wanting to continue to use the life distribution rule for
those beneficiaries of IRA owners who have died after
their required beginning date. Why? The IRS has not
explained The IRS should. The IRS seems hung up on
the concept that an IRA or pension distribution should
be periodic.

CWF’s Suggestions to the IRS For
Changes to the Proposed RMD
Regulations and Rollover Regulations

We propose the following changes:
1. A non-EDB beneficiary of an IRA owner who died

after 2019 is eligible to use the 10-year and is NOT
required to the special two rule distribution proce-
dure. That is, the beneficiary is not required to use
the life distribution rule as modified by the 10-year
rule. 

2. The IRS should delete its proposals to restrict the
right of a spouse beneficiary who is the sole bene-

ficiary to elect to treat their deceased spouse’s IRA
as their own IRA The current rules should be con-
tinued unchanged. A qualifying spouse has the
right at any time to treat their deceased spouse’s
IRA as their own. The IRS describes this change as
being a small change. It isn’t, it is a major change.
The rollover rules which would be placed on
spouse’s are very complicated. They don’t need to
be.

3. The IRS should revise the RMD regulation to pro-
vide one rule which applies to both a spouse ben-
eficiary and a non-spouse beneficiary. If the IRA
owner dies before their required beginning date
then there is no RMD for that year. Currently the
IRS requires a spouse beneficiary take the RMD
which was calculated to the extent it had not been
withdrawn. There is no good reason a spouse ben-
eficiary is required to take that distribution.

4. The IRS should revise its discussion regarding that
certain distributions are not eligible to be used to
satisfy a person’s RMD. The regulation states that
certain distributions under code sections 408(e)
and 408{m) will not be eligible to satisfy a person’s
RMD. The IRS does not explain its reasons for this
law change. It may be the IRS does not believe
such distributions should be eligible to be rolled
over. And the IRS should delete the broad authority
it grants itself that the Commissioner has the
authority to define other distributions as being inel-
igible to satisfy’s a person’s RMD as long is guid-
ance is set forth in revenue rulings, notices and
other guidance. The law is clear that an RMD is
ineligible to be rolled over, but the law is not clear
that a deemed distribution can’t be used to satisfy
an RMD.

5. The IRS should revise its discussion regarding that
certain distributions are eligible to be used to satis-
fy a person’s RMD. For example, qualified charita-
ble distributions ..

6. The IRS should expand its discussion of the rules
applying to a Roth IRA beneficiary.

7. The IRS should scrap its proposed rules for deter-
mining when eligible rollover amounts must be

Proposed RMD Regulations,
Continued from page 3
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New IRS Guidance on General
Rollover Rules and Transfers

The IRS had not updated their regulation on direct
rollovers and rollovers for some time. Code Section
402(c) had been revised numerous times because of
law changes.

An RMD is ineligible to be rolled over and ineligible
to be directly rolled over. Code section 402(c)(4)(B) pro-
vides that any distribution required by section 401
(a)(9)(an RMD) is excluded from the definition of an eli-
gible rollover distribution. 

An RMD with respect to an IRA is eligible to be trans-
ferred.

Thus, it is very important to determine what amount
in any given year is an RMD because it is ineligible to
be directly rolled over or rolled over. The IRS has pro-
posed that there be new rules which complicate this
RMD determination.

Code section 402(c)(11) as enacted in 2006 provides
that a non-spouse beneficiary of a retirement plan who
is a person does have the right to have portion of the
distribution made in the form of a direct trustee to
trustee transfer to an inherited IRA. Note the IRS does
not use the term direct rollover. The IRS states that an
RMD is ineligible to moved via a direct trustee to trustee
transfer.

In determining whether a distribution to a beneficiary
is an eligible rollover distribution, the portion of the dis-
tribution which is an RMD must be determined. In gen-
eral the rules set forth in Notice 2077-07 will continue
to apply, but they are expanded to cover spouses and
non-spouse beneficiaries.,

The direct trustee to trustee transfer is treated as an
eligible rollover distribution.

If the IRA owner dies before their RBD, there is no
RMD for that year. So the entire amount may be directly
rolled over. For subsequent years the rule to be used
depends upon which rule applies to the beneficiary -
the 5-year rule, the 10-year rule or the life distribution
rule.

If the 5-year rule applies, then there is no RMD until

reduced by certain deemed RMDs. There is no
good reason for such a confusing rule.

8. The regulations should furnish safe harbors for
RMDs for 2021 and 2022. For example, one can
rely on the IRS guidance set forth in the 2021 IRS
Publication 590-8.

9. The applicability date of the new regulations
should be delayed from 2022 to 2023.

10. With respect to rollovers, the regulation should
discuss the fact that certain IRS levies are eligible
to be rolled over.

11. With respect to rollovers, the IRS should adopt a
simple rule. Any distribution made before December 31
of the deadline year is eligible to be rolled over. There
is no good reason to define any distribution occurring
during the final close-out year as being an RMD and
ineligible to be rolled over. The beneficiary must still
comply with the applicable RMD deadline of Decem-
ber 31.

12. The RMD regulations is modified to set forth
express authority that a distribution which is a qualified
charitable distribution is one which will satisfy a per-
son’s RMD requirement.

13. The rollover regulations should be expanded to
discuss new Roth IRA conversion rules. RMDs are inel-
igible to be a converted. A Roth IRA conversion contri-
bution is a type of rollover even though its format may
either be a distribution rollover, internal transfer or an
external transfer.

14. The rollover regulations should discuss in more
detail the rules applying to direct rollovers. The rules
should mandate that a person is entitled to at least two
direct rollovers - one into a traditional IRA and one into
a Roth IRA. Too many administrators cite the existing
rule that a person is entitled to only one direct rollover.
There should be a defined time period. For example,
after 12 months a person should be entitled to another
direct rollover. 

CWF’s Suggestions,
Continued from page 4
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Rollover Rules and Transfers,
Continued from page 5

that 5th year. That is there is no RMD for years 1-4. Thus
a total rollover is permitted in years 1-4. No rollover is
permitted in year 5 because the entire amount is an
RMD.

If the 10-year rule applies, then there is no RMD until
that 10th year. That is there is no RMD for years 1-9.
Thus a total rollover is permitted in years 1-9. No
rollover is permitted in year 10.

General Rollover Rules and RMD Rules Impacting
Rollover Rules and Transfers.

A rollover has two transactions. First a distribution
and then a rollover contribution into an eligible retire-
ment plan within 60 days of the distribution. This
rollover transaction is non-taxable as long as the recip-
ient plan is not a Roth IRA. If the rollover is into a Roth
IRA the distribution must be included in the person’s
income.

There are 3 types of rollover distributions: (1) a stan-
dard 60 day rollover; (2) a direct rollover or (3) a repay-
ment that the law permits may be made well after the
60 day limit. In many instances the rollover contribu-
tion may be made by the tax filing deadline.

The IRS has proposed that the list of distributions
which are ineligible to be rolled over be increased to
include the following:

1. a deemed distribution of a collectible; and
2. similar items designated by the commissioner in

revenue rulings, notices and other guidance.
The “similar items” is very broad and the IRS can

define a transaction as being ineligible for rollover treat-
ment. It appears the IRS wants to create rules so that a
person who has a prohibited transaction would be inel-
igible to rollover that distribution.

Note that the IRS fails to discuss the new rollover rules
that if the IRS wrongfully levies someone’s IRA and has
to repay the person, that person may rollover the repay-
ment amount (levied amount plus statutory interest).

The IRS list of those distributions which would be
ineligible to be rolled over is set forth below:

1. Any distribution which is one of a series of distri-
butions for the !person’s life expectancy, the per-
son’s joint life expectancy, or where the distribu-
tion period is 10 years or more.

2. an RMD
3. A hardship distribution
4. Return of an elective deferral because of section

415
5. corrective distributions of excess deferrals
6. corrective distributions of excess contributions

(matching)
7. Loans treated as distributions
8. Dividends paid on employer securities
9. Current cost of life insurance (PS 58 costs from

pension plan investment)
10. Prohibited allocations pursuant to section 409(p)
11. Distributions allowed to be withdrawn and

returned under certain automatic contribution
rules;

12. Certain distributions of premiums for accident or
health insurance

13. a deemed distribution of a collectible; and
14. similar items designated by the commissioner in

revenue rulings, notices and other guidance. 

IRS Clarifications.

If a participant has established a distribution schedule
which makes them ineligible to rollover any distribu-
tion, the beneficiary of that participant is also ineligible
to rollover the remaining balance. This is true if the
remaining distribution period would no less than the
time period making one ineligible.



Multiple Designated Beneficiaries
The oldest beneficiary is the measuring life for pur-

poses of determining the divisor when the life distribu-
tion rule applies. The oldest beneficiary is also the
measuring life for purposes of determining when the
inherited IRA must be closed. That is, by the end of the
10th calendar year following the death of the oldest
beneficiary.

The IRS originally had used the description that the
measuring life was the beneficiary with the shortest life
expectancy. The IRS now uses the description, the old-
est designated beneficiary.

There are, of course, some exceptions to this general
rule. There are times when the measuring life is some-
one other than the oldest beneficiary.

There is an exception for a type II applicable multiple
trust. This type of trust may have some beneficiaries
who are disabled or chronically ill and others who are
not disabled or chronically ill. The measuring life will
be the oldest of the beneficiaries who are disabled or
chronically ill. The other beneficiaries are not consid-
ered for purposes of determining who is the measuring
life.

There is an exception when one or more minor chil-
dren are a designated beneficiary as of the day the IRA
owner died. Only those children who are minors are
considered for purposes of determining the measuring
life. The oldest minor child will be the measuring life.
The non-minors are not considered for this purpose. The
deadline will be: what is calendar year during which
the following occurs - the date the oldest child will
attain age 18 plus 10 years.

For a type II applicable multiple trust. This type of trust
may have some beneficiaries who are disabled or
chronically ill and others who are not disabled or
chronically ill. The measuring life will be the oldest of
the beneficiaries who are disabled or chronically ill. The
other beneficiaries are not considered for purposes of
determining who is the measuring life.

A Trust is the Beneficiary

There are different trust classifications - non-qualified,
qualified, see-through, conduit, accumulation, type I
applicable multi-beneficiary and type 2 applicable one

which requires multi-beneficiary. The RMD rules which
apply to a trust depend upon the trust’s classification.

The existing trust rules in general are continued under
the proposed regulations. There are two terms describ-
ing this trust - a qualified trust and a see-through trust.
After the SECURE Act the main benefit of being a see-
through trust is, it is able to use the 10 year rule rather
than being forced to use the 5 year rule if the IRA owner
dies before their required beginning date and the trust
will be able to use the 10 year rule or the duals rules if
the IRA owner dies on or after their required beginning
date. .

Four requirements must be met to be a see-through
trust:

1. The trust is valid under state law or would be but
for the fact there is no corpus;

2. the trust is irrevocable or will by its terms become
irrevocable upon the death of the IRA owner;

3. the beneficiaries of the trust who are beneficiaries
with respect to the IRA funds are identifiable; and

4. the specified documentation requirements are sat-
isfied.

The general rule is - a beneficiary of a see through
trust is treated as a beneficiary of the IRA owner if the
beneficiary is a primary beneficiary of the trust. That is,
the beneficiary is entitled to receive amounts in the trust
arising from the IRA and such amount is not contingent
nor delayed until the death of another trust beneficiary
who does not predecease the IRA owner or is not treat-
ed as having predeceased the IRA owner.

Whether any other beneficiary of that trust is treated
as a beneficiary of the IRA owner, depends upon
whether the trust is a conduit trust or an accumulation
trust. 

A conduit trust is one which requires that any IRA dis-
tribution to the trust will, upon receipt by the trustee, be
paid directly to or for the benefit of certain beneficiar-
ies. The conduit trust is not required to make an imme-
diate total close-out distribution just because all of the
trust’s specified beneficiaries have died.

In the following situation the surviving spouse benefi-
ciary is treated as the sole primary beneficiary. The IRA
owner has designated a conduit trust as his or her ben-
eficiary. The conduit trust requires all distributions from

Continued on page 8
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age 35 or there is not to be a full distribution.
An accumulation trust is a see-through trust which is

not a conduit trust. The accumulation trust may have
multiple beneficiaries who all must be considered in
determining who is the oldest beneficiary. A beneficiary
of an accumulation trust is treated as a beneficiary of
the IRA owner if the beneficiary has a residual interest
in that part of the trust entitled to the IRA funds.

The two applicable multi-beneficiary trusts - Type I
and Type II.

An applicable multi-beneficiary trust is an EDB enti-
tled to use the life distribution rule. A trust is an appli-
cable multi-beneficiary trust if it has more than one
beneficiary, at lease one beneficiary is disabled or
chronically ill and all the beneficiaries are considered
when determining the distribution period.

A type I multi-beneficiary trust is where the trust terms
require upon the death of the IRA owner the trust to be
immediately divided into separate trusts for each bene-
ficiary.

A type II applicable multi-beneficiary trust is one
which requires that all distributions must be limited and
made to the beneficiaries who are disabled or chroni-
cally ill. Once all of these individuals have died, then
the remaining funds may be made to the other trust ben-
eficiaries.

Note that the separate accounting rules will apply to
the separate trusts set up under a type I multi-beneficia-
ry trust.

The Trust Beneficiaries To Receive the IRA Funds Must
Be Identifiable.

The Trust Beneficiaries To Receive the IRA Funds Must
Be Identifiable.

For RMD purposes the applicable distribution period
will generally be determined by using the oldest desig-
nated beneficiary. There are, of course, exceptions.
Who is considered when determining who is the oldest
designated beneficiary?

Trust beneficiaries are identifiable with respect to an
IRA owner if it is possible to identify each person who
has been designated to receive a portion of the IRA
funds through the trust. The IRA owner may define a
class of persons to receive the IRA funds. 

the IRA be immediately distributed to the surviving
spouse. The surviving spouse is treated as the sole ben-
eficiary because the spouse could receive amounts that
are neither contingent upon nor delayed until the death
of another beneficiary. Even if IRA funds have not been
totally withdrawn from the IRA and paid to the trust
prior to the death of the surviving spouse, the subse-
quent beneficiary is NOT treated as a beneficiary for
RMD purposes.

If a subsequent beneficiary’s interest is minimal or
remote, that beneficiary is to be disregarded for RMD
calculation purposes. A beneficiary is to be disregarded
if the beneficiary could receive payments from the trust
arising from the IRA only upon the death of another
trust beneficiary whose sole benefit is a residual interest
in the trust and that beneficiary did not predecease the
IRA owner. For example, there are three beneficiaries -
the surviving spouse, a brother of the IRA owner and a
charity. The spouse is the primary beneficiary. The both-
er must survive the spouse and the IRA owner. The char-
ity will only receive both the brother and the surviving
spouse die after the IRA owner. The charity is disregard-
ed for purposes of the RMD rules. However, if the
brother could receive some amount, then the charity
could not be disregarded for RMD purposes.

A residual beneficiary’s interest may be disregarded
for RMD purposes if the beneficiary’ interest is minimal
or remote. This will occur in the following situation. The
trust requires a full distribution of the trust’s IRA funds
to a person by the later of: (1) the calendar year follow-
ing the year the IRA owner died and (2) the end of the
10th calendar year following the calendar year in which
that specified person attains age 21 , then any other
beneficiary whose sole entitlement to distributions is
conditioned on the first beneficiary dying before full
distribution is required is disregarded. For example, the
IRA owner has a trust beneficiary. The IRA owner’s
niece is the beneficiary of the trust. The trust is to termi-
nate when the niece attains age 31 with a full distribu-
tion of all trust assets. However, should the niece die
before the trust is fully distributed, then the remaining
trust assets are to be paid to the IRA owner’s sibling. The
sibling can be disregarded for RMD purposes. Both the
niece and sibling must be considered to be a benefici-
ary if any of the requirements are not met. For example,
the full distribution is to take place when the niece is
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The fact that the IRA owner has given a third party a
power of appointment does not mean the identifiable
requirement cannot be met. It can still be met. The
power of appointment if exercised by the September 30
of the year following the year the IRA owner died
means the new beneficiaries must be considered. A
power of removal if exercised by the September 30 of
the year following the year the IRA owner died means a
removed beneficiary no longer would be considered. If
the power of appointment/removal is not exercised then
original beneficiaries must be considered.

If a beneficiary is added after September 30, the dis-
tribution period might have to change. A determination
how and if the addition of the new beneficiary requires
a change in the RMD distribution period must be made.
If the addition of a certain beneficiary would require a
full distribution by the trust, then the full distribution is
not required until December 31 of the year following
the addition of the beneficiary.

Example #1. The trust is an accumulation trust. The
primary beneficiary of the trust is the spouse of the
deceased IRA owner. The spouse has a power of
appointment with respect to the portion of the IRA
funds not distributed prior to his or her death. If the
spouse fails to exercise the appointment by the applica-
ble September 30, then those funds are to go to the IRA
owner’s child. In this situation both the spouse and the
child are considered to determine the applicable RMD
distribution period.

Example #2. Same as Example #1, except that after
September 30, the spouse exercises her power of
appointment and she designates her sibling to be the
subsequent beneficiary. All three must be taken into
account when applying the rules for multiple benefici-
aries for each calendar year after the sibling is added as
a beneficiary.

The fact that a see-through trust is modified after the
IRA owner has died does not necessarily mean that the
trust beneficiaries are not identifiable. If state law per-
mits the trust terms may be modified after the grantor’s
death then there could be a change in beneficiaries of
the trust. If the change is made by the following Septem-
ber 30, the change is effective whether the change is the
addition of a new beneficiary or the removal of an exist-
ing beneficiary. If the change is not made by the follow-
ing September 30, then the same rules applying to

when a beneficiary is added pursuant to a power of
appointment would apply to this situation.

Which Beneficiaries Are to be Considered For Purpos-
es of the RMD Rules?

The general rule is - a beneficiary will be considered
to be a beneficiary of the IRA owner if he or she is a
beneficiary as of the IRA owner’s date of death and
remains a beneficiary as of September 30 of the year
following the death of the IRA owner.

The following persons are defined to not be a qualify-
ing beneficiary if any of the following events occur by
September 30 of the year following the death of the IRA
owner:

1. the beneficiary predeceased the IRA owner;
2. the beneficiary is considered to have died before

the IRA owner because of a simultaneous death
provision or the execution of a qualified dis-
claimer, or.

3. the beneficiary receives the entire benefit to which
he or she is entitled.

What are the separate accounting requirements and why
are they important?

The requirement that the oldest multiple beneficiary
must be the measuring life does not apply when the
separate account rules are met. A beneficiary is able to
have a separate RMD calculation independent of the
calculations for the other beneficiaries.

1. The separate inherited IRAs must be set up by
December 31 of the year following the year of the
IRA Owner;s death;

2. A separate RMD calculation for each beneficiary is
permitted starting with the year after the separate
inherited IRAs are established;

3. The general rule is that the separate accounting
rules do not apply to a trust beneficiary. However,
there are special rules for a type I applicable multi-
beneficiary trust. First, there must be a separate
accounting of post-death distributions to each
applicable beneficiary. Second, there must be sep-
arate accounting for allocating post death invest-
ment gains and losses. There can be separate
investments, but this is not required.
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Discussion of Numerous Examples of
the See-Through Trust Rules

Example #1. John Age 35 maintains a traditional IRA.
John designated as his beneficiary a testamentary trust
(T). This trust is a conduit trust and it directs that the IRA
balance to be paid to the trust is to be paid to his sister,
Sara, who is 5 years older. If Sara dies before the IRA
funds are totally distributed to her, the remaining funds
are to be paid to another sibling, Mary.

Discussion #1. Mary is disregarded in determining
who is/are the beneficiary(ies) because her interest is
remote. Sara as the 1003/o primary beneficiary is an eli-
gible designated beneficiary as she is not more than
years younger than John. She is able to use the life dis-
tribution rule. However, upon Sara’s death the rule
requiring the inherited IRA be closed no later than 10
years after the year in which Sara dies. If Sara would die
the distribution period for the next beneficiary (Mary) is
still based on Sara’s distribution schedule and she
would be subject to the 10 year rule.

Example #2. As discussed below CWF believes this
example is incorrect and the IRS will need to correct its
explanation. 

Marla age 55 maintains a traditional IRA. She desig-
nated her IRA beneficiary to be her testamentary trust
(Trust T). Trust T is a conduit trust and it directs that the
IRA balance which is paid to Trust Twill be paid to her
spouse B who is 5 years younger as follows. The resid-
ual beneficiary of Trust T is a sibling of Marla. This sib-
ling is age 48. If the sibling predeceases spouse B, then
upon spouse B’s death any remaining trust funds are to
be distributed to Charity Z.

All trust income is payable annually to spouse B.
Under the terms of the trust B the trustee must withdraw
from the inherited IRA the greater of the RMD or the
amount of the income earned for that year and pay that
amount to spouse B. Under the terms of the Trust T
spouse B has the power to annually compel the trustee
to withdraw from the inherited IRA an amount equal to
the income earned by the IRA assets and distribute that
amount through Trust T to spouse B.

This trust is a see-through trust or qualified trust even
though it is not a conduit trust requiring that 100% of

the amount withdrawn from the inherited IRA be paid
to spouse B. Spouse B is guaranteed only to receive the
greater of the RMD or the amount of the income earned
for that year.

For purposes of the RMD rules who must be consid-
ered for RMD calculation purposes? Spouse B and
Marla’s sibling must be considered. Charity Z is disre-
garded as a beneficiary because its interest is remote. 

The IRS believes this trust is entitled to use the life dis-
tribution rule with the measuring life being spouse Bas
oldest of these beneficiaries. Consequently annual dis-
tributions must commence the following year.

Note that in this example, both beneficiaries of Trust
Tare EDB beneficiaries. And it appears their EDB status
is allowed to continue within Trust T. The IRS cites no
authority for this position.

We at CWF believe the 10 year applies in this situa-
tion because the IRA owner dies before their required
beginning date and Trust T is not an EDB trust.

Example #3. The same facts as set forth in Example 2,
except Marla’s sibling is more than 10 year younger
than Marla, the IRA owner. This means then that Trust T
has at least one beneficiary which is not an EDB so the
10 year rule will apply. The life distribution rule may not
be used or elected.

Example #4. Mario age 62 maintains a traditional
IRA. He designated his IRA beneficiary to be his testa-
mentary trust (Trust S). Trust S directs that all trust
income is payable to Spouse K. Spouse K has a power
of appointment to name the residual beneficiaries of
Trust S. If Spouse K fails to exercise this power of
appointment then Mario’s descendants are entitled to
the remainder interest per stirpes. 

Mario dies. He has two children. Neither is disabled
or chronically. Both are older than age 21.

Before September 30 of the following year, Spouse K
irrevocably restricts this power of appointment so that
only her two siblings may be the residuary beneficiaries
of Trust S. These siblings of Spouse K are not more than
10 years younger than Mario and thus are EDBs. Spouse
K is the oldest of the three beneficiaries. 

For purposes of applying the RMD rules, Spouse K
and the siblings of spouse Kare the beneficiaries which
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must be considered. The oldest beneficiary will be the
measuring life. Because they are all EDBs the life distri-
bution rule may be used. Upon the death of the oldest
beneficiary, the 10 year rule applies.

Example #5. The same facts as set forth in Example 4,
except Spouse K does not exercise her power of
appointment/restriction. 

For purposes of the RMD rules, who must be consid-
ered for RMD calculation purposes? Spouse K and the
two children of Mario must be considered. Because
there is a beneficiary who is not an EDB, the trust must
use the 10 year rule. The life distribution rule may not
be elected using the age Spouse K.

Email Guidance – Should a Married
Couple Have 2 HSAs or Just 1 HSA?

Q-1. I have a question on health savings... one of our
branches has a customer who currently is set up as hav-
ing a Health Savings that is Family eligible (our system
has a product code for Individual and family) Her kids
are going off her health savings plan but going to anoth-
er plan that is also a high deductible health plan. I am
uncertain but believe they are going on a plan with her
spouse.

So, would it be necessary for us to make any changes
on her HSA account? They as a family would be eligible
for the larger contribution amount but since they are not
technically on her plan, can she continue to have the
family type account we have established?

A-1. The amount which she is eligible to contribute to
her HSA depends upon whether the HDHP plan cover-
ing her is a single HDHP plan or a Family HDHP. Fam-
ily coverage means the plan covers two or more per-
sons. I don’t believe you are required to make any
changes on the HSA account. Remember an HSA like
and IRA is an individual account. There never can be
two “owners.”

Is she switching the HDHP coverage from Family to
Single?

If so, then the amount she can contribute is reduced
accordingly.

If not, she could continue to make her contribution
based on the family coverage. 

It does not matter how you have it coded on your
computer system. You must check with your core ven-
dor, but I think the intent of having the two product
codes is so the bank can monitor the two contribution
limits. Technically the bank only needs to monitor the
Family limit.

Q-1A. Yes she is actually going from HDHP to just
her. But the kids have a separate insurance policy that is
also a HDHP.

A-1A. Then the maximum amount she may contribute
will decrease.

If she is not 55 or older then her maximum contribu-
tion amount for 2022 will be:

months with family coverage/ 12 x $7300 =
plus
months with single coverage/ 12 x $3650 =
Total =
If she is age 55 or older, the $3650 changes to $4650

and the $7300 changes to $8300.
Q-1B. Okay that makes sense. If the dad and kids are

on the same plan and it is HDHP -would he be able to
open a health savings and use the family contribution?

If that would be the case are they still held to the one
maximum family contribution total if she has her single
health coverage and he has family coverage?

A-1B. I know it is dangerous to talk politics, but HSAs
and IRAs are political creations since they exist because
of the federal income tax laws. Sometimes the law ben-
efits a married person (beneficiary rules) and sometimes
being married “hurts” a married person.

A married couple is limited under the law (HSAs) to
one family contribution limit. They don’t get two even if
covered under two different family plans. And if one is
covered under a family plan and the other is covered by
a single plan they are still limited to the one family con-
tribution limit. This is because they are married.

In your situation if the two individuals were not mar-
ried, then he could make a family contribution and she
could contribute the single amount. But because they
are married they are limited to one family contribution
amount and the law assumes they will split it equally,
but that is not required.
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Q1-C. In your opinion- would you think it is neces-
sary then for him to open a Health Savings Account?
The mom currently has one open but only is her on
the insurance... since they truly are eligible to do the
family contribution amount would it be okay for her to
do that to her HSA you think?

A1-C. Will his employer being making any contribu-
tions? They should have two HSAs. Two reasons.

1. If the employer will make a contribution, it is best
if he have an HSA to receive his employer’s contri-
bution.

2. They are authorized to split the family limit
between the two of them. But because she has sin-
gle coverage for most of the year she would not be
eligible to put the full family amount in her HSA.
She is still subject to her limit because has single
coverage.

Q-1D. No, the employer is not contributing. I figured
it would be better if we did have him open one even
though the contribution result will be the same.

A-1D. I’m being technical but the contribution result
will not be the same. She is not entitled to contribute
the family limit of $7300. He is because he has family
coverage, but she is ineligible to contribute the $7300
because she does not have family coverage for all 12
months or on December 1.

Email Guidance – Correcting an
Excess HSA Contribution for
2021/2022

Q-1. I have a customer that contributed too much to
his HSA. He contributed 4044.00 and should have only
contributed 3600.00. He withdrew 444.20 from his
HSA in February to correct the amount that he over con-
tributed.

I correct the 2022 5498SA to show 3600.00 correct?
I understand how to correct the distribution and how

to code it on the 1099SA. Will this result in 2 different
1099SA’s if he also has distributions next year since
there will be two different distribution codes?

A-1. I’m not totally understanding and I may need
more information.

Was the contribution for 2021 or 2022?
I’m thinking 2021 because you state the maximum

amount was $3600. Was the $4044 contributed in
2021 for 2021.His excess amount was $444.00

When his 2021 Form 5498 is prepared the amount of
$4044 is to be reported in box 2 of the 2021 Form
5498-SA. You do not lower the contribution amount
because he has withdrawn the excess amount.

You will report his withdrawal of the $444.20 on his
2022 Form 1099-SA. Box 1 is completed with $444.20;
box 2 is completed with .20 and the reason code is a 2.

He should explain on the proper Form 8889 that he
corrected an excess contribution by withdrawing it.

A person will have 2 1099-SA forms - one for regular
distributions and one for withdrawing the excess.

Email Guidance – IRS Reporting for
Escheating an HSA

Q-1. We have an HSA account that is due to be
escheated. Can you please tell me is there a special
retirement category that we need to use for escheat-
ments and/or should we even be escheating an HSA? 

A-1. There are no special rules for HSAs as there is for
IRAs. There is no rule requiring the escheatment must
occur after age 72. With IRAs there is a withholding
concern for the IRS. That concern does not apply for
HSAs.

In general, you escheat an HSA in the same manner
you escheat an IRA Although you send the funds to the
State of Michigan, the bank.will prepare a Form 1099-
SA to report the distribution to the person.

The bank may wish to expend some additional effort
in trying to locate the person because the person will
have to include the distribution in their income and
they will owe the 20% penalty tax because the with-
drawal was not used to pay a medical expense.
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